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Art. \.-^Minute of Governor-General of India on Municipal 
Government, August, 1864. 

A mong the many nostra, which State quacks have eug^gested 
for the cure of the evils of tlie Auglo-ludiaii system of , 
Government, none appear more plausible and more I'easonabljpi'' 
than, the application to India of the time-honoured institution^ 
of unpaid and honorary Magistrates. The question really cuM; 
deep into the foundations of Government, and touches the 
secret springs of the art of subordinating the many to the feiiy 
in the interest of all, which is called Civil Rule. The sub|<^t 
has, however, been handled very superficially : the meagre 
has a very liberal exterior, and is very easily brought intoja 
nominal existence, and thus it has obtained favor in many 
quarters, and support from many men. As one of the pheno¬ 
mena of the times, though not likely to outlive the decade, it 
deserves at our hands a careful examination. 

The Anglo-Indian Government has always set up the charac¬ 
ter of being conducted on the highest principles—that is to 
say, for the benefit of the people—the mass of our subjects. 
In spite of the abuse and contempt which have been lavished 
upon the grand old Regulations of Lord Cornwallis, no , 
unprejudiced reader can rise from their perusal witnmit % high idea 
of the beftevolence and wisdom which dictated them. A great 
contrast is in this respect presented by the avowed principles 
and practice of the Butch Government of Java, a Government 
essentially on low principles, under which the people went 
absolut^y for nothing, and the energy of the rulers ivas directed 
to the expansion of a culture to benefit European s|>eculators, 
and the ehare^lders a Home Company, So deeply engraved 



246 


Uujiaid Miive Agency. 

in the spirit and consciences of the servants of the old Anglo- 
IndmnoQovernment is the feeling, that the rule of the English 
tsan only exist, if it tend to the benefit of India, that it is to 
that instinct that we trace the otherwise unnatural resistance, 
offered b;)r the public servants of an English Government to 
the English settlers, towards whom sympathy of education, 
country, and religion, would naturally have attracted them. 

Another feature of the Anglo-Indian system was the entire 
absence of the aristocratic element which exects so powerful an 
influence in the mother-country. A proper subordination of 
ranh to rank', and grade to' grade, in the official hierarchy, was 
found to co-exist witliout difficulty with a complete sense of 
equality of man with man. Every Englishman considered 
himself as good as any other Englishman. Even a wider 
phraseology has been assumed, and the whole community* has 
been grouped upon a European platfrom. It is only with 
difficulty that the social distinctions of the educated and the 
gentle are maintained, and the distinction between classes 
18 scarcely observed in a community, Yfhere every one 
considers himself just as good as his lu^ighhour, and finding 
yjst convenient to ignore his own antecedents, spares himself 
^he trouble of inquiry as to the birth and education of any 
one else. The same principle has been extended to natives, and 
^he vulgar theory, that one black man is as good as any other 
Ak ck man, has often been offensively and practically aot^ upon. 
IHdeed, one of the complaints made by the better classes on the 
ccitquest of any new province, is tliat the English try to be just 
i,iio all, but make no distinction of persons. The civilly disposed 
foreigner treats noble and peasant with the same civility, and 
the man of loose speech and unrestrained hands, treats all 
classes with the same want of sympathy, and with the same 
disregard. 

TiB within a few years the idea of associating unpaid and 
honorary agents in the State machinery of Government never 
entwed into the heads of any one, and when the convulsion caused 
by the Mutiny suggested the expediency and necessity of 
giving the j^per classes some interest in the maintenance 
of Britia|i rtfl^ theidea was in some provinces coldly received, 
in others it was so rashly worked out that the experiment has 
signally failed, and a reform, the ^rm of which was healthy, 
h^ become an objact of ridicule from the foUy of those 
'who hastily adopted it. 

Emphatically, in India we sit upon a volcano. We Bother 
IcBow, nor do we seem to 'oare, in which direction the next 
of comprei^ed force will take pk^ : that it will 
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take place before long, there is no doubt. Some sudden spark 
may set a kingdom on a blaze, and if a European war were 
raging at the same time, we should be quite unable to oope 
with didiculties on a grand scale. All the plaster of European 
civilization will then fall off, and .we shall find ourselves in a 
struggle with races, of whose aspirations, and of whose genius 
we are utterly ignorant. This is the vice of our centrmizing 
and delocalizing systerS. 

The Turkish Q-overnment have adopted, in their system of 
managing conquered provinces, entirely opposite principles. 
Instead of being rendered subject to all the laws of their 
Mohamedan conquerors, the Christian communities are allowed 
to govern themselves, and have no relations to the State, 
except that of paying.tribute, and supplying soldiers. Although 
these communities are not safe from lawless acts of tyranny, and 
are reminded from time to time that they are a conquered 
people, yet they are never interfered with as the citizens of'-"*' 
European states are, for the sake of uniformity and good govern¬ 
ment. Most of their institutions and laws are so completely their 
own, and administered by themselves, that they might almost 
be said to form independent republics in the midst of 
Military Empire. Moreover, the Heads of each nationalifej^*'' 
are in the pay of the Government, and find their own intereip 
and their own dignity in maintaining the existing state of affairs/^’ 
and under ordinary circumstances would be the first to conv^ 
intelligence of an impending storm. Such a system of r^ 
is incompatible with the high notions of a Christian Govig^- 
raent, which looks upon subject nations as solemn trusts obu).- 
mitted to their charge in the great interests of humanity. 

Is there, then, no way, in which the people of India can be 
employed to tbeir own profit in the task of self-government ? Are 
there no details of the executive and judicial machine, which 
can safely be trusted to honorary agency ? Can no assistance 
be derived from the general public ? Much every way, but that 
assistance must be sought for in a manner suitable to the habits 
of the people, and in a mode which harmonizes with those 
institutions which we introduced, and to those principles of 
good government which we cannot as Chrisidans abandon. 

We proceed to enumarate them.— 

I. Municipal organizations for executive duties, 'Ir, 

11. City and rural Councils for the expression of opinions^ v 
and representation of grievances. 

III. Honorary Police Officers. 

IV. Arbitrator under the guidance of Civil Court fl»d 
Jurors. 




248 


Unpaid Native Agenep, 


Y. Assessors in criminal trials. 

VI. Jurors for discovery of local customs^ or definement 
of landmarks. 

VII. Tribunals of Commerce. 

VIII. Honorary Boards of City Magistrates. 

IX. Honorary Registrars of Deeds. *"' ■ 

X. Councils for j^joPcatiou of trade disputes. 

XI. Councils of cinmliation iu family quarrels. 

It must be remembered, that in India there are no educated 
classes living on the capital realized by their ancestors. The 
service of, the Government is the. aspiration of the educated 
classes, and the remainder live hy petty trades and manufac¬ 
tures, or by agriculture. It is true that every one seems to find 
unlimited leisure for holidays and pi>grimages, but this arises 
from the uneconomic distributfon of labour, and the fact that at 
ijrast three men are found doing the work which might be well 
done, by ime. T)ie more wealtliy classes are generally very 
luxurious and very lazy, and, as a rule, entirely devoid of public 
spirit. Power, if desired at all, is coveted as an instrument of 
oppression, an engine of revenge, or a means of unlawful gain, 
must also not be forgotten, that in India race has trodden 
or rather trodden down race, religion has jostled with 
lligion, and the community itself, like the language which 
ley use, and the dress which they wear, is made up of hetero- 
«j^eou6 elements, which no time or art ever will weld or fuse 
tii^ther. Thus, in any attempt to make use of the people, 
met with irreconcilable claims of di^^iity, and inextin- 
..jl^^iabie animosities and contentious. Anew element of dis¬ 
cord is flung into a family by the unexpected and uncoveted, 
elevation of one member to an unsuitable dignity, leading to 
H false accusations, bribery, anonymous petitions, and even mid- 
' night assassinations. The gaols of some districts hold prisoners 
who might never have erred but for this additional poison 
introduced into the body corporate. 

. We proceed now to notice in detail the functions which may 
be entrusted to honorary agents. 

1. Municipalities.—In every city or town there is the germ 
of this drgauization> which has only to be regulated and developed. 

, .,,We must neither be deceived by the snare of the reformed 
Ki^rporations of England, or the degraded shadow which has been 
P^mlowed to survive in such countries as Turkey. It has been 
^marked by a writer well acquainted with the subject, that the 
municipal institutidns of these countries amounted to little 
.|]ttcre than an arrangement fo]f facilitating the collection of 
Fiscal convenience was the end and object .of the 
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institution. Each district or town was assessed to pay a certain 
amount, and the re-partition of that was left to the Manicipality. 
The system was, therefore, too intimately connected with a badl 
system of taxation to become the means of training a nation to 
freedom and justice. The alien ruler allied himself with the 
chief people ii^M league of plunder of the poorer classes. We 
must start tlierefore on the basis, the Manicipality have 
nothing to do yivxiV'Tmperiat tax^io^or the adminietraiion of 
justice. Nor should the absurdity be perpetuated of universal 
sulTrage. If ever there was a measure likely to ruin the peace 
of an orieiiful town, it is this. The principle should be that of 
selection by the Government of a limited number, with reference 
to the peculiar size and constitution of the community for a 
fixed period. No hereditary claim should be admitted. The 
members must he of good character and repute, in full possession 
of their faculties, resident, and in tolerable circumstanceis.^^ 
Their duties should be to provide for the conservancy of th#^' 
town, and be the raoutii-piece and representative of their t 
fellow-citizens. Byelaws for their guidance should be drawn 
up, steering clear of the two rocks of slavish subservience 
to the officials of Government and complete independence. 
Gradually, as the art of self-government is learnt, and liberty 
is distinguished from licence, the reins should be relaxed, and 
the influence of the local officer be felt more by advjicd 
than by orders, and in this way .the next generation niay 
be trained. 

By such a Municipality would be arranged the form which local 
taxation is to assume, and the mode of collection: penalties 
would be enforced on their prosecution. The assessments for the 
Municipal Police being a contribution to the Police fund of the 
province, must he fixed for the year in consultation with th|| 
officer ' of Government, but the remainder should be spent a* 
the discretion of the committee subject to a formal audit 
and report. Conservancy, improvement, and ornamentation 
of streets, erection of public buildings, and the numerous petty 
details which vex the hearts of Magistrates, should be made 
over to the Municipal body, who will communicate freely but 
demi-officially with the Magistrate, upon whose intelligence, , 
forbearance, and knowledge of mankind, much will depend. 
Unless therq are funds to spend, such a body is not requjig ^ k^ 
If they are properly contributed, the members should be 
free scope to work, and not be crushed, or humiliated. ; 

same time there should be no plundering, no civil jobbing, no 
oppression of the lower classes, and, if the lethargy of the 
upper classes induce a stagnation, the officers of Oovepiinent 
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most resume those povrers, which were delegated neither to be 
abased, nor to be neglected. 

II, But another and more crying want will be sappUed by 
such Municipalities. As already remarked, we daily walk upon 
volcanoes: we neither know the feelings of the subject millions 
nor do we care. It would be ludicrous, if it were not danger¬ 
ous, to read the reports of some district odioers vouchiug for 
the opinions of the hundreds of thousands whom he is supposed 
to represent. Bound each European community, like dies round 
the honeypot, dutter and bask a few select sycophants and toadies, 
who represent, to tbe ofScial eye, the general Public. As well- 
dressed natives, with a conventional fawn and flatter, they get 
access to the ruler, to urge their own or their neighbour's eases. 
At odd times, they feel the direction in which the Court 
wind blows, and trim their sails ficcordingly. Thus are accounted 
^i^r the inconsistent opinions fowarded at different times from the 
ij^me locality, being tbe reflection of the same thing through 
different coloured glasses. Moreover, there are subjects on which 
the best natives would give wrong opinions, or partial opinions. 
Let us reflect on the suggestions with regard to polygamy, 
divorce, or the treatment of women, which a Mahomedan deputy- 
collector of lax morality would tender, or the advice with 
regard to rent rates, which would be gleaned from a council of 
lai^downers. The only remedy to this evil is to hold periodical 
Ci^ and penal councils in each district, for the expression of 
Qpmious, and the representation of grievances. The city and 
t^wn Municipalities and the village Headmen, as legally con¬ 
stituted, should be convened annually, and oftener if required. 
There is the common council of the district, or sub-division of 


district. The new measure should be propounded and explained, 
JThe secret grievance, long gnawing the vitals of the community, 
^ould there be boldly spoken out, or guessed from the murmur- 
ings. The corrupt official would there, by general acclamation, be 
depounced, many a mistaken idea would he removed both on the 
Stoe of the governors and the governed, and even where we could 
not concede ,a cherished wish, or yield to a deep-rooted antipathy, 
Still we could explain our motives, and ask for toleration to a 
measure in which concurrence is hopeless. 

III. We now pass to the honorary police officer. The 
ization of the police has been of one great, though indirect, 
" ge, in that it has drawn a distinct line of severance 
the executive police duties of the public prosecutor and 
. ||(ejudicial duties of the Magistrate or Judge. They were too 
;|Uh .blended in old times, although essentially different. It is 
the iKilicem take pamm cognizance of every 
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oflTence, and to report it in the diary, and to take active oognmnce 
of certun offences, in which the State, as the representative of 
society, determines to prosecute. So also it is the duty of the 
general puhlio-to give information to the police of the occurrence 
of certain offences, and to assist *the police under all circum¬ 
stances. Then it often happens, that the people have the 
knowledge without.^the power or inclination to act, while the 
police who have the power are deficient in knowledge. Moreover, 
under the new procedure the proceedings of the ])olice are brief and 
simple: he records no deposition, and hazards no opinion as to 
the guilt of the offender. The chief qualifications of a police 
officer are honesty, intelligence, and local knowledge, and these 
aie often found in the person of the * llural Notable,' who is 
to he. met with in Svery district, though under different desig¬ 
nations. He is one of the peoj/le, but slightly in advance of his 
neighbours. Under the old regime he occupied a position of 
considerable importance, which he often abused, but under our 
levelling system he has been reduced below what is his due,'and 
has lost a sphere of great usefulness. Such an individual vested 
with police powers and remunerated by an annual payment, 
supplies the hiatus, which yawns between the stipendiary police 
and the people. Nothing escapes bis ken, and the real history 
of each mysterious occurrence, which baffles the alien detective, 
cannot long escape the influential denizen with his secret chai^ 
nels of information. We are, therefore, strongly in favour of 
this measure, but the selection must be cautious. If the class 
of men do not exist they cannot be created. Where they do 
exist, the precise duties must be explained. They must know what 
they may, or may not, do, and they must be carefully watched 
and loyally supported by the district officer. The snare must 
be avoided of attempting to encourage a cheap police in. thiH 
way. It is not economy, but efficiency, which is sought for 
by the measure: a wise forbearance should be exercised, and 
technical errors be overlooked, if essential jnstice has been done. 

IV. Arbitration has always been had recourse to in our 
Civil Courts, and provision is made to remunerate the arbitrators 
who are withdrawn from their proper duties. Under a native rule 
tliis is the only machinery for the adjudication of disputes: under 
our own rule it is a very favorite one, but when the court .un^j^r- 
takes to execute the award of arbitrators, it must havft .|m^ ;, 
guarantee for the correctness of the decisions. The evil 
which has attached to this mode of employing honoi^ry 
has arisen from the unskilful and careless bianiUing* of arbi^a- 
tors by judiciid officers. It is not enough to oveor the 

ease to parties whose names are suggested by the but 
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the issues mnst he carefully drawn, and the matter to be disposed 
of by the arbitrators most be set before them distinotly, and 
they mast understand that beyond tliese points they most 
not go, and that their awaixl must be so framed as to be capable of 
execution by the Court. With these precautions their awards 
should be final, except on proof of corruption or^inis-direction. 
The greatest care should be taken to relieve the arbitrator from the 
irksomeness of long journeys and long delays, and the services 
of the same persons should not be repeatedly pressed ; and never 
should distinguished, and respectable iiuiividnals be called upon 
to arbitrate' in the petty concerns of tlieir humbler neighbours. 

V. As Assessors and Jurors in criminal cases, the better 
class^j can be employed with, great advantage to themselves 
and to the cause of justice. By the Code of Criminal Procedure 
provisons have been made, and one or other of these two alterna¬ 
tives must be adopted by every Sessions Judge. When jurors are 
made use of, their verdict is final, and here is the difi^culty. 

’ Grave doubts are. entertained of the entire suitability of juries, 
even where centuries and generations have made them part of 
onr common law and common life; but the people of this 
country are timid, ignorant, and superstitious, and when juries 
are employed, we must take,account for the escape of many an 
undoubted offender. With assessors tliere is not the same risk. 


‘JV'hen well-handled by the presiding Judge, they form an impor¬ 
tant link between the witnesses and the Judge, the interpreters 
of many an imperfectly understood phrase, the suggesters of 
many a clinching question. The greatest pains should be taken 
to prevent their labors becoming irksome to juror or assessor, 
and some remuneration should be given, when real loss has 


been incurred. As a rule, the natives of this country can 
always find leisure for a holiday or a wedding, and should be 
taught that every good citizen must serve his country. 

VL Jurors to be convened occasionally for other purposes, 
and the discharge of duties, which no one but themselves 
can adequately perform. When a local custom h^s to be 
discovered, or a family or tribal law has to be placed beyond 
doubt^ this can only be effected by the convening the notables 
of the neighbourhood in sufficient number as to secure notoriety, 
]tow!edge, and impartiality. 

' We pass now to Tribunals of Commerce. In no particular 
type of an ancient civilization appear more conspicious 
in the mercantile relations of the people of India, 
jiples of book-keeping, laws of bankruptcy, partnership, 
a boundless system of credit and exchange, three 
the notice of the officer charged with the trial of 
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civil suitgi It is niuoh doubted wbethev iutrioatecsaes iuvolviug 
questiotis of mercantile law are dispo^ied of in a manner that 
is creditable to the Judge, or satisfactory to the pities. Often 
cases are kept back from the courts, hnd attempts made to work 
out s private ^mpromise. It is, therefore, roost expedient 
that Tribunals of Commerce should be constituted in all 
marts and entrepots of coromeroe. A list of notable citizens 
of unblernislied commercial reputation should be prepared, 
and a certain number each year should form the Tribunal, 
which should act in concert with the Civil Judge of the city 
without any independent jurisdiction. For instance, when a 
suit has heeu lodged in the Court, the issues should be carefully 
drawn, and the case tlien made over to the Tribunal, wj^o would 
forwald their award to the Court lo be embodied into a decree: 
time, the advantage of local knowledge and judicial exactness 
would be combined. Where the unpaid agent fails, is in want of 
system and exactness,—where the paid Judge fails, is in want 
of local knowledge and patience in unravelling complicated 
accounts. 


VIII. Against any employment of individuals as Honorary 
Magistrates, and Honorary Civil Judges, we protest. The 
absurdities which have been perpetrated in this direction during 
the last seven years baffle all description. There is something 
on the first blush of the scheme so- liberal, so practical, so 
English-ljke s visions are called up of the country Squire, not 
that he has always proved impeccable when the case before him_ 
involved the atrocious crime of poaching. But ever since the 
time that Lord Canning, himself sprung from the people, went in 
for aristocratic principles, the cry has been taken up by many 
popularity bunting politicians, who in tlieir own country would be 
democrats. Thus, it has Iiappcned that in the Funjab and Oude, 
the wolves have been formally vested with judicial power over the 
sheep, and many a Jagheerdar and Talooquhdar, who had a few 
years before been shorn of powers to injure, which he had abused, 
found himself legally vested with powers Criminal, Civil, and 
(Heaven save the mark!) Revenue, over the unfortunate people, 
who by their ill-luck fell under his black shadow. The time 
come when both the classes, above alluded to, may be eattineCf^i 
If it be asked what is the difference between a Jagheerdar Knit’ll 
a Talooquhdar, it may be replied that it is something like thh •; 
difference betwixt a crocodile and an alligator, the sathei^veitoue ' 
power, but a slightly different snout and a differ^tly 
though equally eapaeions, Jaw and belly. Atifni aai' 

prqfmm, ia the motto of this class. They are jgtkK^I 
indolent, and have not any qualification for the/" " 
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justice, wliicli, if done, at all, is done by corrupt underlings. 
Yet while the.greatest pains were being taken to improve the 
administration of justice, by the examination of Government 
servants, and the introduction of codes of law, at the same time 
these savages were introduced, and jurisdictions formed for 
their amusement, or gratification, or glorification. So over¬ 
sanguine were the partizaiis of this measure that in the reports 
of a province, famous for fulsome praise, we find that an actual 
change. In the appearance of the people owing to this measure, 
is vouched, for as visible to the naked eye. One native Magistrate 
is praisefd for the efiicienb discharge of liis duties dni*ing a period, 
at the close of which he had not actually been invested. One 
kindly ||^d Honorary Civil I^agistrate ai a loss how to decide 
a civil suit, ordered a decree for the plaintiff, and an order on his 
own treasurer to reimburse the defendnnt. Everything was 
gradually becoming * Honorary* up to the time of the advent 
of the present Viceroy, an officer of very different experiences 
and sentiments. We believe that the tide turned, just when 
Honorary School Masters were about to be appointed. The next 
step would have been Honorary Surgeons and Vaccinators. 
The extreme left of this school proposed something like the 
abolition of all fixed tribunals, and the substitution of migratory 
Courts composed of white-robed agriculturists convened under 
shady groves to sweep up the j>etty disputes of the vicinage, and 
pass on. Common sense and a sense of ridicule triumphed, and 
jtliese schemes have been abandoned. Some of these honorary 
officials died, some were dismissed for gross misconduct, or for 
political misdemeanor, and we understand that the number willnot 
be added to. We heard the other day an axiom laid down, that 
all the bud-mouthed champions of injured Rajahs, the men who 
write little volumes in defence of native States, and in abuse of 
British Governments, invariably are found to have native domestic 
ties. We cannot vouch for this by an exhaustive examination 
bf such, brochures, but we can lay down another axiom, that the 
advocates of these wild schemes of honorary agencies, and mak¬ 
ing to the people to do gratuitously work for the perfor- 
mee Uf whieh they are highly paid themselves, are generally 
sj tnfieys, with vast arrears of business which they ought to 
tve got through. 

The trutli seems to be that so long as we collect the revenue 
the country, we ate bound to provide the best machinery for 
1 ^ministration ofjustice that is available j we are bound to seek 
in bur schools and colleges, natives of good family, 
* », and good repate, to pay them well, treat them 
\em well, give them a good day^s wages for a 
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good day^f work, receive them with honour and respect, and excite 
them to secure a good nWe among their fellow-countrymen. 
Unpaid labour is notoriously bad labour; unskilled labour is 
notoriously bad labour also. Xt 'is idle to suppose that it 
takes years to qualify a man to be a surgeon* or a school 
mai-ter, and that any^ one is good enough to dispense justice. 
How little they know of the difficulty, who say so! Honest 
men have openly declined to undertake honorary duties, 
which must, if properly discharged, occupy a great deal of 
their time. Dishonest men will jump at such duties from 
the indirect advantages, especially as regards coercing or 
frightening the agriculturists, which they anticipate. We trust 
that this policy has '<lrorked itself out, never again to be had 
recotiTse to. * * 


These remarks apply to the rural jurisdictions which have 
been carried out in the interests of districts for the express benefit 
of particular individuals, without the least consideration for judi¬ 
cial fitness. In cities and towns, however, there are sometimes 
found men of respectability and education, who, having retired 5 
from active business, are not uiiwiliing to lend themselves to the . 
service of Government, and constitute a Board of Magistrates for 
the disposal of petty cases. Their numbers secure honesty, the 
immediate presence of the Magistrate prevents abuse of power : ' 
the residence in cities guarantees a certain degree of education, 
respectability, and character. This measure differs in ioto from 
the vesting a single ignorant jungle savage with power, at a 
distance from control, over the very people who require being 


protected from him. 

IX. The idea of an Honorary Eegistrarship of Dee^ has been 
suggested, but it appears to be just one of these duties which 
should be entrusted to a paid agency only, because unless 
honesty and accuracy are secured, the object of registration is 
lost, and the dispute is transferred from the question of the 
truth of the transaction to the correctness of the register. 
It is a mistake to suppose that in any part of the world ,people 
will be found to discharge any routine duty for stmn^s 
gratuitously. The Honorary Registrar would certainly, helto| 
very long, require an unauthorized remuneration to induce 
to discharge his duties. Why not allow him fees at once ? 
if fees are allowed, there is no difference between him and a^-; 
other stipendiary. If the real meaning of the movement Ip 
to induce respectable members of the non-official classes^; 
undertoke the duties of Registrar on the authoriz*^ 
tion, thm'e can be no objection, but such an emplpyni^ftrniai 
honorary. 
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X* A Court of Industrial Judges^ or, in otlier vrords,a €oiiii« 
cil for tlio adju(licatioii»6f trade disputea sbotdd be established 
in every large manafaeturing town, to assist the Civil lodge 
in settling disputes betwixt workmen and masten. A difference 
composed by advice is belter than a strife decided by a judg¬ 
ment. The Council should be elective, and composed of 
masters and workmen, and formed of two chambers. The 
former should assemble in private for the purpose of conciliation, 
and the latter in public to adjudicate in those cases where the 
friendly attempts of the first chamber have failed. It often 
happens- that disputes with regard to wages or apprentices 
arise, which are entirely imintelUgible to the ordinary Court, 
but which are capable of easy solution if brought before such 
a tribunal* as we now propose. ‘ 

XI. Councils of conciliation for family quarrels. 

We cannot do better than quote an extract from an article, 
published in this country many years ago, .and which fully 
describes, the advantage and object of the I'amily Council. 

' Numerous are the eases of discord in a family, which shall 
. * never see the light, but which, under the unfeeling policy of 
'the Anglo-Indian Courts, are brought at once into the broad 
'glare of the Court amidst the shame of the litigants, and the 
'derision of the bystanders. Numerous are the cae^ of doubt 

* and difficulty, especially in the family of the widow, the minor, 
'and the issue of double or ill-assorfed marriages, where the 
' voice of legitimate authority is required to compose the strife, 
' and arrange for the fnlure. The sudden death of the head 
'of the house sets rival wives, the mothers of rival families by 
'the ears. Step-son is rancorous against step-mother. Sach 

* demandft more, and gets less than his own right. The village 
' or quarts of the town is scandalized at the curtain being 
'raised, that screened the privacy of a respectable eilazen, 

< i^^hose body, if a Mohamedan, is still feasting the jackals in 
! Ik^oining cemetery, or whose ashes, if a Hindoo, are still tied 
napkin, preparatory to their transport to the Ganges; 
' BtSI&^ble men with tears in their eyes have sought the 
'^nceof the Bnglish ludge in such hard cases, and sought 
in vain*. There is no alternative betwixt dragging into Court 
>tthe wife of their father, or submitting to be deprived of the 

* |^e}s and f^raphernalia of their own deceased mother. The 
aei^unts of the firm have to be laid open in fiiU Court before 
T-brothers can relax the gripe on each other’s throaty which 
on the death of their parent* The minor Is plan- 
"" of system in his household. No dowry is fbrth- 

|^j|||nrphan girl. For the settlement of such diffieultes 
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' the admirable institaiion of Family Cotmoil presents a ready 
' remedy. Composed of the agnates and eognates of the &miiy, 

' it eboald be convened by the Judge. AH attempts to deceive 
^ them will fall through : ordinarily'they will have the credit at 

* heai^t, and even snpposing.that they could not get the litigants to 
' agree to their award, still their recorded opinion of what is right, 

* and their discovery oF the value of the property, will furnish 

* the regular Courts with materials for a sage decree.' 

There may be other occasions on which the assistance of th% 
people may be solicited and obtained in the management of civiO 
affairs: but it must always be in subordination to the constitute^ 
tribunals, and acting as an auxiliary, and not as an independent' 
agency. We do not say that os the people are habituated to 
self-government, they may not b6 entrusted with larger powers. 
We see with satisfaction that natives are members of the Council 
of the provinces, and of the Council of the Empire. We are 
glad to hear of their forming themselves into associations, and 
assembling to discnss political questions. We are glad to bear of 
their establishing organs of public opinion, and availing them¬ 
selves of all the constitutional methods of influencing, check¬ 
ing, and advising the Government. We rejoice to see them in 
high office, members of the highest Court of Judicature, and fil¬ 
ling numerous stipendiary offices in every part of the Empire. 
What we object to is the tempting them by sinister motives to dis¬ 
charge the sacred duties of a Judge gratuitously. It is officially 
reported that one Honorary Judge does not like the trouble 
of deciding civil suits : he does not object to decide of revenue 
oases : probably he is a party concerned in them. Analyse the 
motives of any' one of the petty chiefs, whom impulsive 
Governors have turned into Magistrates, Civil Judges, and 
Police officers, and they may be generally reduced to^ a wish to 
increase their own importance and feather their own nests. 

We have the liveliest sympathy with the unrepresen^d 
people of India, scattered in their thousands of villages, con^^- 
gated in their hundreds of towns. Many of the 8erv|i|tii .of 
Government, belonging to a school now dying out, hav^speiiit 
years among ibis people, and learnt to love and respect jis ; 
they have no horses or elephants to lend to the Englishndi^j^l; 
no banquets .or nautcAea to invite them to, they make no -griftf 
show at a Durbar, but they «re the people, whose interesff 
should be dear to us. Our heart's desire is to see them educated ana 
elevated, and in due time they will see many things more 
than they do now. But the improvement must be upwards. 
the hereditary*scoundrel, who, gross, vicious, 
selfish, pitiless, plae^ bis bloated person betwixt 
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and tha paoplo, we. wish to have nothing to do. In times 
past he may have had his use, but the present belongs to the 
industriotts agrieultnrist, the enterprizing merchant, the men of 
education, and the men of character. 
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Art. it.—1 "Report on the Administration of CHpU Justice in 
the Punjab, for 

3. Punjab Civil Code. Part II on Procedure. 

' 3. Act XIX of 1865 (Punjab Courtis Act.) 

T hree thousand years l»ave now passed away since TCtn^ 
Solomon wrote, as the sum of his experience of all earthly^ 
transactions, ' there is no new thing under the sun.' Although ' 
since then, the progress of the world in discoveries, both of prae- 
ticallmd theoretical import, has been extraordinary beyond all 
calculation, and therefore -in one sense we are ready to deny the 
proposition; yet in another sense we are bound to admit that it 
is as true as ever. Our life, modified indeed by the ever progres¬ 
sive changes of the civilized world, but still unaltered in its 
essential cliaracteristics, runs on from year to year just as it did 
from the first. The topics which we discuss this year, may bo 
new in form, but in their real nature do not differ from the sub¬ 
jects on which we dilated long ago;—senates meet, debate, and 
are dissolved, and we review their labours or oriticise their errors; 
great men die and we write their epitaphs; new men come for¬ 
ward and we prophesy their career; and thus we do from day to 
day, not from year to year,—^there is no new thing under the 
Sun. 

Of no place in the world can this be said with more truth 
than India, and that notwithstanding the real and constant 
progress of the country, and the gradual development of its 
resources, which is steadily being accomplished, our duties, onr 
troubles, our amusements, all recur with constant sameness. The 
daily journals score up anew the same kind of subjects; the 
season's ball, the hunting party, tlie station scandal, and ^Ihe. 
reported law case, again and again fill the columns, and 
for something new, , v'j.fli'i 

Our present subject forms no exception, for our reflectidillt|^^" 
excited by the perusal of one of those ever recurring publicatid 
an ' Annual Report on Civil Justice'. Da^ by day onr Judges 
struggling through tangled mazes of lying evidence to find the 
right and the truth; and year by year their labours we tabulated, 
digested, and arranged, and then set forth in an ' Annnal Report/ 
pointed with many a sententious paragraph, and adooaedi perl 
with some flourishes of departmental oraise. accotfi'^ 
taste of the compiling authority. 
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The mention of a Ciril •Tnstice Bepbrt usually sug^geets no 
promise of interest for the general reader, and not much greater 
hope of reward to the philosophic enquirer, who desires to fol¬ 
low the traces of the march of intellect, or note the progress of 
law and social economy. 

We say * usually', for there are, no doubt, exceptions to the rule. 
Although it may be true as regards a report from a long estab¬ 
lished province where law and procedure are now very much 
what they were years ago; yet it cannot always be accepted as’ 
sruO when the report treats of the progress of a recently organized 
iimiriDoe which is in all the vigour of growth, and- where law 
fis being introduced step by step, so that its eflfect on the popu¬ 
lation may be traced from year to year. Even should the rejrorfc 
of such province he deficient iiT ability of writing, or feeble in 
its generaliaations and reasonings from observed premises, still 
its mere statistics have an interest peculiarly their own, and 
which will reward a patient examination. 

Of all such provinces the Punjab is, perhaps, the most note¬ 
worthy. It is more advanced than the Central provinces, and 
others similarly situated’; it has passed through more striking 
vicissitudes, and has been the object of more concentrated 
efforts of both physical and moral energy; while at the same 
time, tlie great variety of character, habit, and manner, ol^er- 
vahle among the many races that are to be met with in its 
social districts, affords wide scope for the study of the progress 
of social economy, and for the effects which British law and 
British civilization are producing on the wholely different 
clai^ets, which together make up the population of the province. 
Nor is this the only plea we can offer for drawing the attention 
of our readers to the affairs of the Punjab, The public eye 
hoS;; by the mere force of circumstances, and ruled by argu-. 
mb'^tor the voice of the public press, been constantly attracted 
frontier province of our Eastern Empire, ever gipce the 
when first the flower of Sikii chivalry gallantly but 
trove against British power, till now when exhifoions 
ind manufactures are the order of the day^ and the 
of Sikh chie^ and Mahomadan princes are adminis- 
_ thein^nal economy of their own cities, and even dispen- 
justice ie thew own people, ^ided by English law and a rea- 
procednren while peace and harmony reign over all the pro- 
IVom the Indus to the rich plains of the Sutlej and Beas. 
Punjab has been thi^ scene of so many etirring events. 
Is been the field of. so .many experiments, if we may so 
' Ijiadministrative Oovernment, that all classes of mind 
, mstiuetive interest. 
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Sifcimted in the frontier of our Empire^ surrounded^ and pertly 
inhabited, by wild and lawless tribes, it lias eve^ been re^^arded 
both in a military and political point of view, as a province of 
almost incalculable importance. A campaign on the Punjab 
frontier excites more anxiety and interest than man)*^ an event 
of much greater magnitude in Hindustan proper; the skill and 
care too, that have been .Jirought to bear on our dealings with 
the frontier tribes and neiglibouring powers, must be admitted, 
even by those who do not approve the principles on which we^ 
haye acted, to surpass in vigour of execution, and skill ofman- 
agement, almost anything they have witnessed in our relations 
with other states. 

Physically and liistorically too, the province has always been 
a centre of interest. Tlie arcliseologist traces witli new delight 
the footsteps of the Greek inva(mrs, whose relics in the shape 
of coins and carvings are to be found in various parts of the 
country. Everyone of the five rivers is classic ground; and 
the northern frontier" abounds with relics of an art that has 
long since passed away,—sculptured forms whose delicacy of 
workmanship, beauty of detail, and dignity of design may well 
excite the admiration even of the artists of the nineteenth 
century. 

Not less remarkable are the natural features of the province. 
The botany of the Himalaya, with the curious study of climatio 
changes that belongs to it, the opportunities afforded for the 
comparison of its flora with those of similar elevations in oilier 
latitudes, and the experiments that have been made in introducing 
and acclimatizing valuable plants, tea, cinchona, hops, and many 
others, have all furnished an inexhaustible fiind of interest to the 
scientific or economic investigator. 

For geological studies there is, perhaps, no province in the 
world which .presents more striking opportunities. In the Hi¬ 
malaya the primary and meiamorphic strata are developed with 
a grandeur that fills the mind witli awe, while lower down the 
beds of the Suvalik range have thrown a marvellous light on the 
study of testiary strata, and the fauna belonging to that period. 
Besides all this, useful mineral products are to be obtained ia 
various parts of the Punjab mountain-tracts;—the purest rodt 
salt, the finest iron, alum, borax, sulphur, petroleum, and even coaly 
■—all come from the Punjab, and in the case of some of theaa 
products the rest of Hindustan is supplied from its markets^ 

Bat apart from, all the interest that the natural aspect of 
the province is calculated to excite, there has been yet a greater 
source of interest, and that is the remarkable histoiw^ of 
conquest, its progress, and gradual settlement, togeth%^Wi4h 
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tH« history of the career of the men by whom thew changes 
were effected. That keener interest should be felt in subjects 
like these, is not wonderful, for such an interest is at once 
more natural, and also one which can be felt by a far larger class 
of observers. As men, we naturally take more interest in the 
acts of men than in the study of rocks, or in the search for 
remains of Greek civilization: all classes listen with delight to 
the recite of the exploits of British arms, while comparatively 
few care about Suvalik fossils or Himalayan flora. 

The career of the British in the Punjab, especially when seen 
through.the golden haze of the past, which hides many features 
and defects while it dims not the lustre of brilliant acts, is one 
most flattering to our nation. The conquests of the province, 
effected, after two arduous wa]|;s, against an enemy which met our 
onslaught as few have ever met it before or since, is one of the 
greatest triumphs in the history of British India; and it is im¬ 
possible to review, without sympathy and pride, the progress of 
those efforts at good government, which ended in the complete 
re-organization of the country. We still read with eager interest, 
bow skilfully Henry Lawrence guided the delicate politics of the 
Besidency days, how earnestly John Lawrence toiled, nor spared 
himself for rest or recreation; how, when difficulties gathered thick 
and dark, and the second war was imminent, every man, soldier, 
orcivilian was at his post; how Vans Agnew suffered, and how 
Edwardes and Lake fought before the walls of the guilty city 
of his murderers; and how when the last war was over, the 
Board of Administration was organized, and systematic Govern¬ 
ment begun, how Commissioners supervised, and Settlement 
Officers toiled, till the Be venue and J udicial systems were reduced 
almost to their present forms. 

The officers who have worked in the Punjab, are, in truth, 
just the kind of men who cannot fail to attract public sympa¬ 
thy. They were not great statesmen, they were not profound 
lawyers, but they were gallant soldiers—hard working, steady 
men, whom difficulties could not daunt, no hardships overcome. 
TJ»ey went about among the people, they decided cases on the spot 
with a procedui^ highly shocking, indeed, to the learned Counsel 
of! the Inns of Court, but admirably suited to the time and to 
the people, and which was even reflned and formal when com¬ 
pared to what had been in use before its introduction. If a 
crisis came, the energies of such men were at cnee called forth. 
In the hour of dan^r, in situations of unparalleled difficulty, 
t^ey exhibited a skill in planning, and a courage in acting, which 
;^jts.;at ojaoe the wondi^r of their enemies, and the glory of their 
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Tli» a»yB, indeed, of those troubles hara now passrf aira/'; 
gteen fields and g^olden crops are now thriving over plains that 
were once red with the carnage of battle; but the old spirit 
of the Punjab has not died out. If ever the storm should gather 
again, no doubt there will be found ’men to face it as bravely 
and as skilfully as ever; we must remember also, that 
days of peace and progress demand no less ability of bead and 
hand for good management; that in Civil Government 
difficulties arise and dangers beset, the conquest of which is no 
less a real triumph than the more brilliant victory of a battle 
field. 

To the fame of the Punjab and its officers there are, no doubt, 
many. detractors; men who sneer at Punjab reputation, and 
talk with many a coiiteraptuous ghrase of non-regulation pro. 
vinces^ ’of soldier-judges, and of magistrates who work in their 
shirt sleeves; of-courts without barristers, and benches without 
legal formalities ; but the very 'fact of the existence of such a 
class proves conclusively how wide-spread and sounding a 
name the Punjab has obtained. 

We do not write for the purpose of exalting the Punjab, or 
panegyrizing the officers by whose labor it was conquered, 
settled, and ruled. Fortunately, such men need no encomiums; 

^ they stand on their own merits: we write simply to call atten¬ 
tion to the singular interest which attaches to a study of the 
progress of the province, and also to show how excellent in all 
its essentials is the system of administration, which has hitherto 
been pursued in the Punjab, while at the same time we wish 
to shew what improvements are wanted to make it better still; 
above all, we'^write to expose the error of that ultra-conservative 
spirit which would restrain such progress, and would debar 
the province from the benefits of the improved laws and pro¬ 
cedure that have been devised since its establishment, and are 
only waiting till energy and discretion shall put them into 
operation. 

When we address ourselves to the study of the state of civil 
justice in the year 1864, we have to bear in mind that the pro¬ 
vince has now been fairly under British rule for fifteen yearn. 
We purposely omit from the calculation the previous years 
during which an attempt was made to govern the cohntry 
under the nominal authority of the Sikh Durbar. Such a period 
can hardly be counted as a portion of our present systematic 
rule. We do not intend for one moment to deny that much 
improvement was effected during those years, by the earnest 
labour of that great and good man Sir Henr^ Lawrence, 
and by the officers who helped him in working out his 
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wise and well-matured plans and principles. We eannot tell 
how tar our present sueoess may be due to the unceasing care 
and unrelenting kbor, wbieh prepared the soil for the growth 
that was to follow. We mnst ever remember that the first 
benefits of British justice, and the first blessings of a fair and 
equitable settlement of land revenue, were given to the people 
of the Punjab under the direction of Henry Lawrence, long 
before the faithlessness and corruption of the Sikh Government 
for^d upon us the second war, and the permanent annexation 
which followed it. 

We cannot but pause to contemplate with gratitude and pride 
the memory of him who was the father of ail progress in the 
Punjab i whose name has piissed away all too soon from the 
annals of the land for whose ^good he spent the energies of a 
life-time, and the lustre of whose name from the day when 
he was. taken from the province, has passed to those who 
deserved it less, atid who took his place, because they could 
follow out a theory which the mind of Henry Lawrence, honest 
as such great minds always are, could not agree to. 

Notwithstanding, however, the eminent value of the preli¬ 
minary labors of British officers during the days of the Besidency, 
and of the three years which preceded the establishment of tiie 
Board of Administration, we cannot fairly speak of the actual 
commencement of our judicial system before the appointment 
of the courts ot Civil justice, and the promulgation of these 
principles of Civil Law, which were to guide them in hearing 
and deciding suits. These were entirely the work of the Board, 
They arrayed the courts in several grades, mudi in the same 
manner as they are constituted at the preseutK^time. They 
made each court subordinate for the pui^oses of revision and 
appeal to the one above it, giving the upper courts power 
to revise and modify the orders of the lower ones, even though 
no re^lar appeal was presented ; and this system of gradation 
prevails still, and has now been stereotyped by 4^cb XIX of 
1865. Such a system was eminently necessary for a province 
in which, at its first establishment, a number of officers, military 
^nd civil, without any special judicial training, were called on 
to bear and decide civil suits. Every one had to learn: in the 
course of the process many blunders were made and many 
points overlooked,} hence it was impossible to render the orders 
of all grades of courts final. 

The officers, whq sat in the superior Courts, were, or were 
^pected to be, men who„ had always great experience of work, 
W, opt legal knowledge and ability. To these adone could the 
' the final prdftr be .entmii^d* The . excessive wideness 
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of appellate jurisdiction, and the extreme freedom with which 
appeals are allowed even beyond the legally fixed period of 
limitation, should always be curtailed as soon as the body of 
judicial officers in any province has attained a practical know¬ 
ledge of the work before it, and as soon as the courts present a 
regular aspect. Such curtailment has, no doubt, taken place 
to some extent in the Punjab j we .think, however, that tlie fiici- 
lilies of appeal are still practically too great; but we shall revert 
to the subject of appellate courts presently. The courts of 
original jurisdiction are guided in questions of law by the pro¬ 
visions of a treatise called * Principles of Civil Law,* wl»icb was 
prepared under the sanction of the Board by Mr. Tetnple, under 
the direction of the then Judicial Commissioner, Mr. Robert 
Montgomery. This code was approved by the Governor General 
in Council, and has the force of hiw under the provisioiw of the 
Statute 21 and 22, Victoria Cap 106. It would be foreign to 
our subject to enter on a discussion of the merits of the work j 
suffice it to say that it is and professes to be notliiug more than 
an elementary treatise, setting forth those plain and important 
principles which are the groundwork of law. A knowledge of 
these principles was considered sufficient for officers deciding 
the disputes of a simple and rustic population in which points 
of law rarely arose, and the decision' of which was generally 
to he effected by the exercise of common sense, together with 
patience and care in ascertaining facts.. 

It must be admitted however, that since the first promul¬ 
gation of the Punjab Code, the country has undergone much 
change. Commerce has been developed enormously j and, as a 
natural rHiilt, a new class of cases has arisen which are much 
more difficult to decide, and in whieh nice questions of contract 
law, of limitations of exchange laws, and the like, not unfie- 
quently arise. This class of oases lias been further augmented 
by the spread of European trade, and by the establishment of 
merchants, public companies, and trading firms, in the Punjab. 

The increase in the more difficult suits has, no doubt, 
chiefly taken place in the large cities. Although the average 
value of suits in such places does not (except in the case of 
Delhi) show much above the average of other districts, this 
result is partly due to the still large majority of small parole 
and bonded debt cases; and the fusion of all into one general 
average almost precludes the possibility of a just inference j but 
nractically there can be no doubt that there is far more legal 
knowledge required in the courts having jurisdiotion in large 
eities apd sti^ions, than in those situate in purely rural a^ 
remote districts. It is, therefore,,important (and this is generally 
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attended to hy G-oyernment) that the best legally qualified 
officers should be located in those places.’’^ In cities too^ be* 
sides suits pertaining to the mercantile classesi a considerable 
number of cases of disputed inheritance and succession, and of 
claims to land within the walls, come up for disposal: they 
often tax the legal knowledge of the Courts, and frequently 
demand a considerable knowledge of Hindu and Mahomedan law 
for their settlement. Still the change has not, on the whole, 
been so great as to demand an utter renovation of the text 
books. Notwithstanding the large increase in the numbers of 
such suits'as we have described, the chtss of simple suits for 
debt, cbiefiy between the money lenders and the agriculturists, 
is largely predominant. In all these, and, indeed, in very many 
among the more intricate class, the qualities of strong common 
seuse, untiring and determined energy in the ascertainment of 
the real facts, a good knowledge of tiie people, their character, 
their manners, and their language, are possessions far more 
valuable than legal acumen and technical knowledge. 

If any one doubts this, he need only examine a number of the 
records of carefully decided suits in the Punjab, and he will 
find that there is scarcely one issue of law drawn to forty of 
faot. 

The result of this is, that the principles of Civil law set 
forth in 1849 have held their ground till the present day : the 
requisite additions to them being provided for by the admission 
of principles of English law, derived from precedent or from 
the standard authorities in the various branches of legal literal 
ture. * Whenever,' says Mr. Cast, ' the Punjab Civil Code 
'speaks clearly on points of substantive law, it univer- 
' sal application without reference to the,nationality of the 
' litigants, and no foreign law can be imported to over-rule it. 
'Whenever the Punjab law is silent, the Judge has then to 
'fall back on equity and conscience, and a rule must be 
'abught from the two great reservoirs of legal principles—the 


* The work of Government in the location of its officers hM been not inaptly 
compared to the work of the artist in Mosaic, who has before him 
various coloured fra^ents of marble each of a different hue or shade, but 
all capable of iMiing mted into to one part or another of the design, so as to 
form together a h^monious whole. A Oovemmcnt has under it a number 
of difTerent officers, each with different mental and physical habits, tastes, 
powers, and capabilities; the art is to locate each in the position for wh^h 
he isi h^ fitted, and in whidi his particular capabilities will he most railed 
iv|to|daj. The moip perfectly Government does this, the better wUl the 
mmmoe be managed, and especudly so in nOn-regulation territory, where so 
A on individual dfoit and ability* 
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* English and Koman laws. Where they agree there can he 

* no doabtj vvhere they differ the Judge must ddbide,' * 

Much assistance has been rendered in the study of legal prin¬ 
ciples by the circulars of the Judicial Commissioners. Some of 
these are exceedingly valuable. But circulars, it sh^mld be re¬ 
membered, lose their value by being imperfectly circulated, and 
rarely codified. Every five years at least the circular orders 
should be arranged, classified, and consolidated, and all the 
superfluous or cancelled orders removed. The imperfect circu¬ 
lation of these publications, above alluded to, also requires 
remedy. Instead of printing a sufficient number, and keeping a 
store of copies, which might be distributed or even sold to 
applicants, so few are now struck off that there is scarcely a 
complete set to be found in a district office. The circulars 
would" be gladly purchased by officers collecting sets; t at any 
rate a sufficient number of copies should be sent to each district 
to admit of a complete set being put up for the use of each Court 
sitting therein. At present it is often impossible, without 
hours of delay, to obtain a given circular, especially if it is not 
of recent date. But the most absurd plan of all is to publish 
circulars only in the Gazette,'vrxthowi printing them separately 
at all. Circular are usually quoted by their serial and general 
numbers and dates, not according to the date of the GctzeUe they 
appeared in. It often happens that a circular of June is in a 
Gazette of July, and the student has to take down a whole file, 
and waste much of his time in searching through page after 
page, till by some happy chance he hits upon the particular 
number containing the desired order. There is no index to 
help him/lfp that does not come out till the close of the year. 
All this trouble is the result of a silly attempt to save Govern¬ 
ment a few rupees, the amount of which is absolutely impercep¬ 
tible in a year’s account. When the type is once set np it prac¬ 
tically costs no more to print a hundred copies than one. But 
to return to our immediate subject. The Punjab code, aided 
when requisite by authorities on English law, and also by the 
circulars of the Judicial Commissioners, and the published rulings 
of the High Court of Calcutta, forms a very sufficient reference 

• Ruling of the Judicial Oommisdoiiers on points of law, referred by 
Judges of ^6 Small Cause Courts. 

t It would be a very good plan if the printing and pnblicaWon of all circu¬ 
lars were entrusted to some one press or company. ^ It might there he so 
arranged that officers could, by a yearly payment (just like a subscription 
to a newspaper), secure for themselves the receipt of a copy of every order 
immediately on its publication. Every careful officer wonla be only wo glad 
to pUy such a subscription, and thus all expense to QovmiiUent jn prinung 
would be saved. 
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fpr questions of law; it is very rarely that a case cannot be met 
by consulting otie or other of the aulhorities enumerated. 

’Whether these laws may prove sufficient in years to come 
remains to be seen, but there is every probability that they will 
last quite as long as they are required, that is to say, until a 
great Civil Code shall be promulgated, and certainly if the pro¬ 
vince goes on progressing at its present rate, it will be quite 
ripe for the great code whenever it appears. , 

Still it must be admitted that there are some objections to be 
urged against the Punjab Civil law. In the first place, it is 
not good that the Judges should be left to search for rules of 
law from books each according to his own fancy. It would be 
much better if the Punjab code were amplified by authority 
from standard sources, especially in those Chapters which deal 
with the subjects on which qiiekiious most often arise, such .as 
contracts, torts, mortgages, or partnerships. We here take 
occasion to mention the very useful publication of a code, am¬ 
plified somewhat in the manner described, by Mr. F. R. Scar¬ 
lett. TUis book lias scarcely received, in the Punjab, the 
attention it merits. It is of great use to the student, but 
would be infinitely more valuable if the iiew matter were more 
thoroughly incorporated wdth the old, and the whole puhlishhd 
by authority, having, like the original work, the force of law. 

Another point to be mentioned is thh very unsatisfactory 
state of the la#, as regards those questions in which the lean loci, 
custom, and the principles of iliiidu and Mahomedau law, have 
to be consulted. 

In such eases tlie Punjab code affords the most meagre infor¬ 
mation. To take, for instance, the case of Hindu inb^f^^nce. The 
code enumerates the first few relations that stand in succession, 
and then says that it is not necessary to go any further with the 
list. Now every body knows that sons succeed the father, and so 
on, and consequently disputes among the near relatives, notorious¬ 
ly entitled to the succession, are extremely rare; as to the mere 
question of preferential right, it is precisely among the more 
remote relations that disputes of succession occur, aud on 
these the ccfde is entirely silent. The different schools of 
Hindu are themselves conflicting on these points, and if the 
opinion of pundits he taken, it usually happens that no two 
of them agree, and still oftencr there is no pundit in the 
district really competent to give an opinion at all; those who 
Are referred to frequently- quote a number of verses in Sanskrit, 
which they but imperfectly understand, and which often have 
nothing whatever to do with the case in question: in fact the 
j^undits quote them merely because they do not like to aftpear 



^Proeedvke in thi 

Ignorant of therO' &mi anoieiit literature. Owing to the^ 
lincertiE^y of the lawy' by wustas^ and 'fatwas* are frequentljr 
taken by eoorts in the PiMija|>, altbou^h they are illegal and^ 
ought not to be; in themselves^ the foundation of any judgment. 
We might multiply instances, both finm the Hindu and< 
Mohamedan law, but space forbids us. 

In the case of a conflict among the schools of Hindu law, 
it should lie clearly ^certained and anthoritatively laid down, 
that one school or the other, be it the Benares, or Mithila, or 
any other, is the one which obtains iu the Punjab. The 
provisions of the could ihen be clearly ascertained. An¬ 
other very objectionable feature in the present practice is the 
excessive facility, with which what ii termed * local custom,' 
and even family custom (Kuldch^r), is allowed to over-ride 
positive law. That > some customs: are of wide and, indeed, 
universal application in the province canhot be denied: such, 
for instance, are the rules that the daughters of landowners 
do not succeed to the inheritance of land, in ^referenge to any 
degree of male relative, or that if a man dies leaving a widow 
and his son's widow, the latter has the preferential claim to 
the property on a life tenure: but well-ascertained customs 
might be reduced to writing and fixed, and then the objectiou- 
able uncertainty would-be removed. Arbitration is a favorite 
resort when difficult qu^siiions of custom arise; by this means 
a settlement may be effbeted, but it is not easy to determine 
whether it is a really jusjb one; and such decisions throw no 
real light on the points at issue; at any rate they do nothing 
towards the definition and right apprehension of the custom, 
80 as to form a precedent for future action. 

One of tlm^ost striking defects of the Punjab law is the want, 
both in law procedure, of rules q<s to succession arid inheritance 
in European cases, and as to the administration of estates. 

But this state of things is greatly. If not wholly, remedied 
by Act X of 1865; and therefore it is unnecessary to dwell fur¬ 
ther on the subject. 

We have been able only thus briefly and imperfectly to delineate 
the Civil Laws of the Ponjab, as our principal concern is with 
the action of the courts, and not so much with the law they 
administer. It ww, however, necessary to present the reader 
with at least ah outline of the latter, otherwise our subsequent 
reflections would be, in many respects, unintelligible. We now 
tmm to review briefly the present Law of Procedure by which 
the courts. are guided. 

The primary rules ate contained in Part II. of the ^Principles 
of Gvil Law/ above alluded to. We,think that this part of 
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the treatise is iatnnsioally inferior to the first part; but be this 
as it may^ its rules answered well enough in the first days of 
our Government wlien we began to hear and decide oases i!U: 
districts, where previously even an approach to a formal pro¬ 
cedure had been utterly unknown. The people having little 
idea of time and its divisions, stringent rules for firdng the 
attendance of parties and witnesses were impracticable; the 
processes issued were in the simplest forms possible, and the 
instructions to the courts for carrying out their orders and 
decrees, were on the same scale. To take the case of execution 
of decrees; a® nearly all the decrees were given for small sums, 
which could be realized at the worst, by distraint of the 
chattels of the debtor, nothing but simple rules as to the manner 
of such attachments are to be found in the code. The more com¬ 
plex forms of property, (so to speak) as ineorporeal rights, bank 
shares, annuities, and salaries, were then almost unknown* and 
the code is wholly silent about them. It is not too much to 
say that ^le Punjab procedure law gives no information on two- 
thirds of all the questions of procedure that would arise in a more 
civilized state of society. We will go even further and say, that 
such has been the progress of the country during the fifteen 
years that have elapsed since the code was promulgated, that 
the existing law is practically useless in two-thirds of all the 
disjmted points of procedure that come before our courts at the 
present time.* We are willing to make exception in favor of 
those districts where there are no troops, no British merchants, 
no large traders, and no banks, but in all stations whei’e such 
institutions exist, and these are steadily increasing in number 
and importance, we affirm that our statement is strictly true. We 
cannot be charged with inconsistency in objecting ^ the present 
state of procedure law, while we consider the state^of substan¬ 
tive law to be comparatively, if not positively, satisfactory. A 
country^ is ripe for a reasonably precise procedure, before it is 
ready to bear a very strict code of substantive law. People 
practise the usages of trade, and acquire property in various forms, 
enter partnerships and take contracts, while still in a compara¬ 
tively uncivilized state; and long before, they are educated 
enough to uiMlerstand and remember minute rules of law. And 
in this country especially, it frequently happens that on^ party 
to a contract may be quite ignorant and simple, though the other 
party be wealthy and intelligent; indeed the majority of 

i.i.-g-nr-11'U-L - II triTT-n - iTT^-p-ir- . r . ■ Ti ■ .. i ' - ,i i . . .. i i i ... 

* In some utterly roral districts, no donbt, these questions do not arise, therh- 
ffie <U$oulty is not ielt. Bat it js no reason that, because there are some 
di^iobi which do notreqnirS S better procedure law, those districts which do 
•e require it, should be delwred th^reirom. 
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cnotraot dealings, we should say, do exliihfl' this peculiarity. 
Hence in all questions arising out of such transactions, sirnple 
and general principles of law must be tbe basis of all judicial deci¬ 
sions, and real equity must be allowed free scope. This state of 
things may last out well for many years. But with procedure 
the ease is quite different. It jnust be remembered that pro¬ 
cedure laws affect the courts much more than the people, while 
with substantive law, it is, if anything, the reverse. 

Procedure was invented to i^aeilitate the despatch of forensic 
business, substantive law to create, define, and protect the rights 
of individuals and of the public. To shew the deficiency of tlie 
pi^sent Punjab rules, we have only to revert to the case of execu¬ 
tion of decrees already alluded to. The rules are fitted for a 
state of society, when the only kinds of property which existed 
and need be attached,^ were household or shop goods, grain, trin¬ 
kets, and the like : houses and land were but rarely seized on ; 
the procedure rules deal only with these. The moment, therefore, 
that society has advanced sufficiently for other kinds of property 
to be held, and the courts liave to attach bank deposits. Govern¬ 
ment and bonded securities, railway and other shares, salaries, 
debts, and so forth, the law proves defective. Attachments of such 
property cannot be effected by analogy with other attachments, 
for no analogy subsists. The courts in fact can only invent a 
procedure in such cases, and this uniformity, which is the soul of 
all reasonable procedtti;e,.is at an end. Moreover, tbe persons 
in whose hands these kinds of properties are held, on behalf of 
the owners, are under heavy responsibilities; they cannot give 
up these deposits and shares at the order of court without a due 
and formal * authority for doing so. Only fancy the manager 
of a large bank, responsible to his head office in Lombard street, 
being called %a to allow the deposit of one of his constituents 
to he attached on tlie authority of a vernacular ‘ ribharSJ such 
as would be sent to a tahsildar to attach tbe chattels of a villa¬ 
ger! He requires a formal process in a language which h#under- 
stauds, definitely authorizing him, according to the provisions 
of a known law, to make ovel' monies tp4he court. It should be 
remembered that we have only taken up by way of example, one 
single topic of procedure: if we were to examine others we should 
fijid the law equally defective; we cannot, however, do so without 

♦ By * formal' we do not for one moment mean, to have every process or 
document drawn up with all the ridiculous prolixity and complication of an 
English law paper. Such follies were only invented to provide fees for 
attorneys and clerks, and wo trust the legal anthorittes will ever be on the 
alert to prevent, as flir as it is their province to do so, such absurdities from 
taking root in the Baiqab. All we contend for is clearness and prectsimi in 
foria. ' 
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fwr Axoeeding: tl# limita of fl iJevieie. Whenever the code 
is sUdbt with respect to any*transactions that the courts have 
even occasionally to g'o through, it is defective, and hopelessly so; 
in a case of positive Taw, a Judge my decide according to ana¬ 
logy, equity, and good conscience, even where there is no rule 
laid down for his guidance, but in a question of procedure this 
is impossible. We have admitted already in a note the excep¬ 
tion of those country districts, where the courts have to do with 
but scarcely any but simple a;»riculturiBts: we do not apologize 
for repeating ourselves here, since this point is made much of by 
those who oppose the introduction of a procedure code into the 
Punjab. We doubt, indeed, whether the number and importanee 
of these districts is so great as the objectors would urge,—^it 
is certainly decreasing rapidly, but, at all events, it is a 
very poor argumeilt for withholding a good procedure law for 
the provfnee^^ to say that there are certain districts where the 
old law does well enough. Let a good and complete law be 
issued; if • in certain places a portion of its provisions do 
not come into use* the law will lie by; but at the same time 
there will be an uniform and satisfactory authority for settling 
questions whenever they do arise. 

The objectAons to a new procedure law might, perhaps, have 
some weight if there was no code yet in existence, and it became 
a question whether it was worth while to undertake the heavy 
task of legislation for the provinces; but when good laws are 
already enacted, and are only waiting to be introduced, we think 
them futife ihdeed. This leads us to consider another point 
that is raised, that the Punjab Procedure Code is not the only 
law in the province by which the courts may be guided; since 
there are the judicial circulars, and also the ruling of the Judi¬ 
cial Commissioners, which direct that on points on which the 
Punjab Code is silent. Act VII [ of 1859 is to be followed. 

Tijie circulars do not afford as much assistance in questions of 
procediMre as th(^ do in law; and as to this ruling relative to Act 
VlII, we consider that it is a complete admission of the iosuflS- 
eiency of the Punjab lawper ae, Wd are therefore much surprised 
at the earn^tness with which the present Judicial Commissioner 
of the province deprecates, in the report before us, the introduc¬ 
tion of the cfvil procedure code. We presume that Mr. Eoberts 
does not disapprove of the rulings of bis court as to the force of 
Act VIII, wheu the Puii^lab law is silent. If then those parts of 
Act Vni, which deal with points not mentioned in the Punjab 
law, are proper anAuseful, why is not the whole Act the same, even 
pn points which the Punjab law does deal with ? In other words 
sHiminating those parts of Act VIIl, which are not met by say 
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{xrovisions in. the Punjab code^ there remfttns the rest ef the 
Act coTering' the same subjects as the node; in what respect, 
we iusk, are the provisions of the Board's code better then those 
of Act VIII ? And if some parts of Act VIII are confessedly 
good for the Punjab, why not the whole Act ? 

There is another strong point in favor of the introduction of 
Act VIII, ei'her in its present or in an amended form. And, 
that is, that it is autually iii force in the Punjab in all the Small 
Cause Courts, whieh-deoided, in the year 1864!, more than one 
fifth of all the civil suits instituted.* 

The present state of the Punjab procedure also results in 
much confusi<*n and want of uniformity. The variety in the 
form of processes issued, is remarkable. Practically there are 
perpetual doubts as to which law is to be followed; each officer 
acts much according to his own opinion; one insists on carry¬ 
ing out the Act, wRile another is as eager for the code. Dis¬ 
cussions between the courts on these points art not unfrequeut. 

The principal objections however, which Mr. Roberts has to 
the introduction of Act VIII or its revised sncoessor, are based 
on a statement that these laws are ‘ elaborate and artificial.* 
How a procedure code can be any thing else bat artificial we do 
not very clearly understand j such codes do not grow by nature, 
they are invented and put togetlier by the skill of legislators 
to facilitate public business, and are, therefore, necessarily 
artificial. As to elaborateness we do not see how that is objec¬ 
tionable either. Elaborateness merely indicates that the law 
has been very carefully and deliberafely arranged^ and prepared 
with great labour, so as to ensure completeness in detail. 
The Penal Code (Act XLV of 186(^ is, perhaps, the most 
elaborate piece of legislation that has appeared for years, in this 
or, indeed, in any other country, but we never heard any one 
object to it on that account. 

We suspect however, that these terms are used without any 
very precise reference to their meaning. They are, an fact, 
synonyms for completeness and minuteness of provision for all 
possible question of procedure. If this be so, the objection fails 
entirely: for the fulness or completeness of a code affects the 
judicial and ministerial officers of the court, not the mass of the 
people. The Judges will have more to learn on the subject, and 
that is all. If the law is operating in a very uncivilized or rural 
district, a large number of its provisions will never be called into 
notion, but the people will not be the worse by the exmtenee 
of such provision, nor will the Judges be the worse for having 

* The total number of suits in the province was 103,73, of these 
22,976 were disposed of in the Courts of Small Causes. ^ 
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to #tddy them. On the other hand, in large cities and, stations, 
where greater difSouIttes and nice questions of procedure arise, 
there will ,be the inestimable advant^e of a read/ and authorita¬ 
tive solution to every question, instead of the hopeless efforts of 
the court to act without any definite guiding principle. We 
are unable to see, for instance, that the provisions of Act VIII 
of 1859, relative to the summoning of defendants or witnesses, 
are one whit mere difficult to understand, or more troublesome to 
carry out, than the loosely worked rules of the Punjab code on 
the same subject. If they^are more minute we think that it is 
infinteiy more troublesome for a Judge not to be told by law 
what to do at all,, than to be given minute instructions for 
every possible c^e that may arise. It is remarkable also, that 
Mr. Roberts should have taken the absence of judicial training 
of the Judge iu the Punjab as a ground for objecting to a good 
procedure law, We should have thought that the less trained a 
person was in judicial work, tlfb more he needed precise informa¬ 
tion and instruction on procedure. To conclude our arguments 
in favor of the introduction of a new procedure law, we shall only 
advert to the analogy of the Criminal Procedure Code. Act XXV 
of 1861 is at least as ^ elaborate and artificial ^ as Act VIII of 
1859, and yet no one can deny that it is working admirably, and 
that its introduction, notwithstanding certain defects in the 
Act itself, has been an unmitigated benefit to the province. Why 
a good Civil Procedure should be expected to prove otherwise we 
are at a loss to conceive. In advocating the supersession of the 
procedure of the Punjab code, we do not mean to bind our¬ 
selves to support either Act VIII or its proposed successor, which 
Mr. Roberts describes at ‘ double its length and still more elabo¬ 
rate.’^ We are perfectly willing to admit tliat there are defects 
in Act VIII, as far as Punjab courts are coiiceraed : for instance, 
the provision of the Act as to the distinction in summoning a 
defendant for final hearing and for settlement of the issues, is 
perfectly unnecessary. To the revised Code there are still 
gieater objections—^it is much too prolix; it contains a number of 
needless provisions, it savours in many places of tautology, and, 
worst of all, it exhibits that want of the classifying principle 
which —without detracting iu the leastfrom the well-earned repu¬ 
tation* of Mr, Hariugton,—we must say, too often characterizes 
the Acts drawn up by that eminent lawyer. The want we refer 
to is exhibited by the manner in which various provisions 
on the same point are scattered through widely different sections 
of the Code, so that when these are all taken together, they are 
found to qualify, and sometimes apparently to oputradiot, oue 
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This is not tho place, however, for kverli|eism on the new code 5 ■ 
and we will not dwell longer on the, sahject; indeed, reflections 
oh its possible operation as it stands would be premature, since 
the code is not yet beyond the r^ch of amendments and 
alterations. To express an opinion merely in passing, we doubt 
whether Act VIII, slightly altered, would not be the best law 
for the Punjab. 

It is now time to consider the action of the Civil courts. 

The jurisdictiou of the courts has just been fixed by Act 
XIX of 1865. Previous to that, the powers of different officers 
were described partly in the Punjab Procedure Code, and partly 
in certain circulars. The courts of original jurisdiction are the 
the district courts including courts of Tehsildars and courts of 
Assistants of tliree grades, having full, special, and ordinary 
powers,—the divisional courts, or courts of Commissioners, which 
hitherto possessed only appellate jurisdiction, but’now can take 
up any important civil cases they please. The highest court, 
that of the Judicial Commissioner, exercises only appellate and 
divisional jurisdiction, and will probably sooii be re-placed by 
a chief court, as described and legalized in Act XXIII of 1865. 
The Small Cause Courts are separate, and have jurisdiction under 
Act XI of 1865, &c. _ 

The courts of Commissioners and Deputy Commissioners 
can try and decide cases without limit es to value. Assistant 
Commissioners with full powers try suits up to 10,000 Rupees: 
and Asslstauts with special and ordinary powers have cases up 
to 500 Rupees and 100 Rupees, respectively. Courts of Tehsildars 
exercise jurisdictiou in cases within a limit of 300 Rupees, but 
every Tehsildar is appointed to a special limit as to the value of 
suits (within 300 Rupees) which he may try. Tehsildars only 
take up cases within their own tehsil, unless the case is specially 
refened to them by the Deputy Commissioner. Of the appellate 
jurisdiction of the courts we shall speak preseiitl}'. 

It will be thus seen, that Act XIX does not very materially 
alter the constitution of the courts from what it was before, 
except that it raises the powers of an Assistant with full powers 
from Rupees 5,000 to Rupees 10,000, and confers original 
jurisdiction on the divisional courts. The Act rather unnecessarily 
curbs the action of the local Government, which would occasion^ 
ally find it desirable to confer powers on officers in particular 
districts, without reference to the class to which that officer 
belonged. Such authority is not given to the Government by the 
Act. On the whole it must be admitted that it is an advant^e 
to have the Punjab courts constituted on a clearly defined basis j 
previous to this Act, the courts could not point to anyjrule which 
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them eneteiice and an^tivtty; these poiiv^rii tbo 
we)m onjij defined in cifoulars, which difiext^ fxom the rules of 
thf Procedure law^ and which moneovw were never ti^hry dloselyr 
aicted up to. ■ ^ ^ " 

Cases are instituted in pourt by means of petitions. Tbeise 
are received every day in open* court by the Deputy Com¬ 
missioner or his Assistants empowered to do so. The petitions 
consist not only of petitions of plainti but also of criminal, 
revenue, and miscellaneous petitions relating to local funds, 
lioeuees, pension's, and other money,matters, to town rules and' 
taxes, to applications for- copies of orders,- and many others loo 
numerous to mention. The miscellaneous petitions having been 
referred to the proper autliorities, the civil and criminal petitions 
aie distributed among the courts, according to the power of those 
courts, and with reference to the -uarnber of.cases previously on 
for the file of each. This is as<;prtuiaed by reference to a register 
kept for the purpose. The civil petitions include revenue suits 
(as they used to be called), and those class of claims which are 
heard summarily. 

Then each court gets a miscellaneous collection of civil and 
criminal suits simultaneously instituted, and they are all tried 
one after another to whichever side of the court they may 
belong. 

Besides these, the courts have to dispose of a number of cri¬ 
minal cases, which are not instituted by petition in court, but are 
sent up through the police as Crown prosecutions. These usually 
arrive after the court has commenced sitting and cause further 
confusion. 

Thi8> meiSe of work is the worst feature in the Punjab 
courts, and it is the most inexcusable defect, because it is qne 
which miglit be so easily remedied. All regularity of work and 
the maintenance of a definite list of cases for trial, by reference 
to which suitors may know when their case will come on,—^is 
quite out of the question. The court, let us suppose, has fixed 
a.set of somewhat important civil suits for hearing on a certain 
day.. The Judge has just entered on work of the day, When a 
heavy case of burglaiy or murder is sent up by the Police, the 
immediate hearing of which is necessary, lest the witnesses should 
be tampeiped with; or perhaps there is a man in artkulo morik, 
whose sUtements require to be taken down at once, or some 
police ofiSoers have been called in from their most particular 
dutka at a ^istanl station, and cannot be ddsmned. I^e civil 
cases are, therefore, postponed ; and those appointed for the day 
In question are thrown upon the next day^s file, which Is, of coarse, 
so on; and When this irtegolari ty is caused, 
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by one 09 described, bat by a multiplicity of ESich 
iaterruptiODS, all regularity is out of the question. A court 
nerer knows vrhat criminal work is likely to come in, and 
criminal cases cannot be deferred four or five days, as civil suits 
min, without inconvenience. 

When cases are thus put o£P, it frequently happens that the 
parties who have come in for a case with their witnesses, finding 
their case postponed, go off home in despair; and then they 
have to be summoned ^1 over again, or waited for till they 
re-appear. The parties are not to blame for this;—it is the system 
of the courts. It is marvellous that the average dumtion of 
cases is as short as it is. We suspect that these averages are not 
quite so accurately made out as they might be; we are quite cer¬ 
tain. .that the statenients, shewing the period of detention of 
witnesses, are largely manufactured without reference to facts ; 
the lists from which these average and general results are deduced 
are altogether in the hands of native writem, and no li^iad of check 
is, or indeed very well can be, exercised over them, as regards a 
great portion of the subjects dealt with. In speaking too of 
the short averages of duration, it must be remembered that the 
great number of suits tried in the Small Cause Courts, if includ¬ 
ed for the purpose of striking a general average, largely effect 
the result.* But even if six days be the real average, we do not 
think it a very low one for suits, whereof a large number is for 
sums under ten Rupees. Certainly it might be made less, if 
civil and criminal suits were separate, and cases heard with regu¬ 
larity and despatch. There is another great evil attending the 
confusion of work in a Punjab court. The eases are rarely, if ever, 
heard on the days appointed, and consequently people are most lax 
in attending the courts. Now, of all business in the world, law 


* In proof of the bad effects of the mixed duties of the distriet eonrts, 
we maj mention, that the total number of civil suits disposed of bjthe assis¬ 
tants and extra assistants, 117 in number, in the year 1864 amounted to 
29,777, while 8 small Cause Court Judges disposed of 2272 cases. Next, we 
must take into consideration the other duties of assistants: but supposing 
that each assistant only devotes half his time to civil work ; then in order 
to decide the above-mentioned number of oases, 5S or 69 officers solely en* 
gaged in mvil work would be necessary, (since 117 officers devoting half their 
time are equal to 68 or 69 devoting all their time.) Thtts, under oistrict pro¬ 
cedure, it &ke8, in round numbers, about 50 men to do rather more than what 
8 men do in the Small Cause Courts. We are willing again to make lar^ 
allowance for the more difficult nature of suits in district courts, for t^ 
necessity of a foU record and judgment, and for the punctuality which is 
enforced in Small Cause Courts (and ought to he in others): but having done 
all this, the disposal of work in dis^ct courts is out of all proportum 
to that of Small Cause Courts, and we cannot but attribute the dinerenoe 
to the clumsy system of the former. 
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is pre-eminefitly that one of wbioh pnhctnality ie lihe sotil* 
people of the province are but little given to appreciating the 
value of timej and the irregularity of hearing suits tends to 
increase thrir habits of unpunctuality. Were cases called on 
one after the other as fixed in the day’s list, a few suits would 
he at first committed or struck off on default, hut in a very 
short time the j^ople, always acute enough in what affects them 
in a pecuniary point of view, would learn to attend at the 
appointed day and hour. Ko injustice or even hardship is prac¬ 
tically occasioned by committing a deise, as the courts always 
allow re-institution; the plaintiff bearing costs wholly or par¬ 
tially, which serves to brighten his memory for the future. 

At present a suit is usually-not heard wlmn it is appointed, but 
when the Judge can find lime.to hear it. If any one doubts these 
facts, let him only enquire from any intelligent Judge in a 
populous'trading district, as to how he arranges for hearing his 
oases, and he will notice the same statement. 

In no civilized country in the world, does one Judge attempt 
to dispose of civil and criminal cases all together, besides 
other miscellanedus work. The division of labor is not required 
according to the state of the people, or the law; it is simply 
an arrangement which benefits the Judge and the despatch of 
business: it would he absurd to say that the Ptmjab is not 
advanced enough for a division. It is strange that these things 
should not have attracted the attention of the higher judicial 
authorities; but the fact is, tliat these officers have very little 
practical acquaintance with the working of the courts. It will 
generally be ten to twenty years since a Judicial Commissioner 
or a Commissioner has been an Assistant, and things have 
changed entirely since then. It is by the Assistant Commis¬ 
sioners, and especially those with full powers, that the great bod^ 
of original judicial work in the districts is done. Of their 
difficulties and irregularities in working, the upper Courts see 
nothing. The utmost that the Judicial Commissioner can 
learn, is from the records of cases which come before him for 
revision, or on appeal. The evils arising from the confusion of 
works do not appear on the record, except indeed it cause the 
occasional omission of technicality required by the Procedure 
Code. Generally speaking a painstaking officer is determined 
to work out his cases well, and seeing this,, the upper courts 
fancy all is well, not knowing what difficulties are contended 
with, and how a little system and arrangement would lighten the 
wprk of the lower codrts, as well as improve its char^ter. 
Sometimes the appellate courts do, on revising the records, 
ffii«»>ver a series of omissions; a charge sheet is not sealed.; 
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a idaposition has not a memorandum of attestation attached; but 
they do not see the cause of these omissions. 

An officer in the confusion of his multifarious duties cannot 
help such defects, especially as there is little or no ministerial 
agency {as far^s English writing is concerned,) to help him in 
carrying out the formal and technical parts of procedure. All 
these difficulties might be got over by the simplest system of 
division. 

The younger subordinate Magistrates who are learning their 
work, must be left alone^ practically the criminal work within 
their competency is byit little; and generally their work is not 
heavy in quantity or'difficult in kind. Hence a division in their 
offices is not so much required, and it is important that they 
should acquire experience in both branches of work. But with 
AssiHants vested with full powers,* the case is quite different: 
their work should be divided. Let one court sit on the crimi¬ 
nal side, ahother on the civil, each for a certain period, and 
then change about; the one that took criminal work before, 
taking up civil for another period, and vice vered* They would 
not continue so long at one work as to forget jihe other. 

In large districte where the work is heavy and there are 
several Assistants, two might sit for civil and one for criminal 
work, according to the amount of work on the different Hies. 
If there are native Assistants it would be very desirable to 
let them dispose of cases connected'with marriage, betrothal, 
maintenance, and the like, \vhich from their familiarity with 
the customs and character of natives, they are peculiarly /Htted 
to dispose of. Every district officer must of course arrange 
according to the known amount of work that has to be trans¬ 
acted of either kind; practically, we believe, a suitable division 
could always be effected. If the work of either kind is so light 
in any district as not to afford sufficient occupation for one court 
by itself, then indeed the division would be less necessary. 

The work would be se regularly and punctually disposed of 
under such an arrangement, that each court would leave very 
few cases undecided (especially in the criminal court) before 
the Magistrate gave up his seat. In rare oases where a suit did 
remain unfinished, he might dispose of it by a special hearing. 
In regulation provinces the work is separate, and we never 
heard any one make a difficulty, or say that the officers got no 
experience of work. ____ 

* This arraQMiaeat would completely remove the ohleatioa, tiutt if 
offioers.did one kind of work only they would not become quiffified to t«k« 
nhaxgd of a districi By taking w each work in its turn they would not 
only do both, but do both better. Besides,^ the training fin: a distrlot is, on 
the whole, more administrative than judicial. 
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Iq ftDSw«r to all this, some ooe^ perhaps, will eaclaim, that ire 
wisli to convert the Poryabinto a regiiiaUon provinoe. Kot at 
alb In proposing to divide the work, we do not propose to 
introduce any thing that is not at. this moment in the province. 
We do not alter the powers or the constitution of the courts at 
all; we merely wish to see confusion reduced to order, and chaos 
to cliissification; to change the over-worked Assistant,—striving 
to had time for his cases, and leaving his court long after all 
reasonable office-hours are over, and yet still surrounded by 
complaining suitors and witnesses begging to be heard and 
dismissed,*—into a Judge who shall hear his cases with ease and 
punctuality, who shall rarely be compelled to keep his assamie 
waiting beyond the day, and who shall be able to close his 
court at a proper and fixed hour, thus affording reasonable relaxa* 
tion to himself and the ministerial officers of the court. 

We believe all this is quite possible, if only a division of 
work were ordered; at any rate f^e plan deserves to be put to 
the test of fair experiment. We do not wish to see the Punjab 
brought under regulation j we hold and avow the opinion, that 
even as it is, it is far better off than a regulation province 
would be under the same conditions. The objections offered to 
such a division as we have proposed are mostly futile. To the 
supposed loss of experience we have already replied ; and as to 
the exouse that officers get tired of one kind of work, it is too 
ailly to notice. We should think that any person with a 
moderately systematic mind preferred order to confusion, nor have 
we even heard this complaint from provinces, where the work 
always is, and has been, separate. 

We have dwelt thus, at length, on a point which some of our 
readers may consider unnecessary j but the evil is practically so 
great, and the remedy so simple, that it seemed to demand 
special examination in order to bring it to notice. We now 
proceed to discqss some of the more salient points connected 
with the aefion oi the courts, and especially those .which have 
been taken up4n the Eeport before us. 

The first thing that has attracted Mr. Boberts’ attention, is 
the scale of institution stamps for civil suits.. The burden of 
bis remarks is, that the costs of small suits are too high, and those 
of large suits much too low. ' The costs,' he says at paragraph 17, 
f vary from 30 to 40 per cent, on the daim, in the smallest suits 
* to less than one per cent in the largest.' lThe result deduced 
ftora the table, wlitCh follows this paragraph in the Report, is 
that in 1304 in the case^of suits, not exceeding sixteen Rupees 

value (which formed one half of the whole number InstMited), 
?^e per centage of costs to value was IS per cent., or including 
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otb'W costs as ivAvdam or Sherifif’e fees, per cent. Mr. Bot^ts 
adds that in some parts of India the costs are as high as 70 
per cent. He therefore wishes, that the scale of stamp fees 
should be re*«djasted| and that ;the costs for small suits should 
be reduced. 

That suits for large sums are much too lightly taxed we fully 
admit; we believe tl^t in all the higher suits the stamp fees 
might he doubled, if not nearly trebled, with perfect justice. 
On the question, however, of reducing the costs of small suits, 
we are bound to say that Mr. Hoberts^ reasoning is both theore¬ 
tically and practically fallacious. He is wrong theoretically, 
because he has overlooked some material points which greatly 
aflPect the question ; he is wrong practically, because no evil has 
yet arisen from the v^orkingof the present rule, and also because 
great evil would arise if it were changed in the way of diminution 
of fees. 

In the abstract reasonii% of the point, Mr. Eoberts has 
altogether overlooked the real nature of costs. Costs are the price 
paid, in the first instance, by the claimant, for the assistance 
which the State gives him by its Judges, Sheriffs, Bailiffs, and 
other legal machinery, in recovering or establishing his rights. 
It is, therefore, not suflBicient merely to balance the money 
value of costs against the money value of the claim. We must 
consider what the plaintiff can get done for the costs he pays, 
how much machinery he puts in motion to help him. Let us 
take the case of a man suing for sixteen Bupees: his institution 
stamp is one Bupee, his iuluhana four annas. For thi^ he can 
summon not only his defendant, but fifteen or twenty witnesses 
from all comers of the district into the bargain, and, perhaps, 
get a commission issued, as well, to examine a witness in another 
district. If his defendant or witness live in other districts he 
has to pay eight annas additional for postage of processes, and the 
summons can be sent to the very frontiers of the country. If 
a plaintiff can get all this done for one Bupee and four, or, at 
the most, twelve annas, we think there is no heed for him to 
complain, far less for any body else to complain for him. 

The objections to Mr. Roberts' proposal are extremely well put 
in the letter pf Government, appended to the Report, and con¬ 
taining the Lieutenant Governoi^s remarks thereon. The letter 
deserves to be studied; it is full of good sense and shrewd 
observation* ^ 

'On the one hand,' writes the Secretary, 'the annually 
' inc^asing number of petty suits shows, that the existing scale 
* of wsts is not preventive of free resort to courts 'of justice. 
' On the other hand, the fket that Hi per cent, of the cases 
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* are decided entirely in fa^ror of defendanl^ and, of the reaiainder« 
47 per cent, partially in favor of the defendant, shews that 
false and exag^gerated claims are even now too numerous; and 

* lastly, when it is considered that under the existing scale a 

* suitor in the* district court in a case of less than sixteen 

* Rupees in value, can instij^ute his suit, summon the defendant 
' (wherever he may be within the province), and an unlimited 

* number of witnesses from the remol^i^t corner of a district, 

* for the consolidated, sum of one Rupee six a^nas,'^—the Lieute- 

* nant Governor is not prepared to support a measure which, 
' by reducing the penalty on rejected claims, would tend to 

* fadUtat^ vexatious and fraudulent litigation,^ This extract 
sums up the whole argument against a decrease of costs so well, 
that we need do no more tlian allude td the other practical 
objections against Mr. Roberts' proposal. The first is, that no 
body wants a reduction. Did Mr. Roberts ever hear any one 
in the Funjab cdmplain of the costs ? Is it not notorious that 
small suits are yearly jnoreasing, and not decreasing as they 
ought to be if the pressure of costs is unjust? Bnt^^Mr. 
Roberts claims sympathy for the debtors as well as for the 
plaintiff; he thinks the costs press heavily on poor debtors. 
In that case, we reply thj^ debtors should either not incnr debts, 
or should pay them off on demand, without driving the creditor 
to sue : in all cases where it appears to the court that the com¬ 
plainant has sued unnecessarily, the recovery of costs is denied 
him, and he has to bear them himself. If the costs were low¬ 
ered there would be a greater tendency than ever for creditors 
to run to court without first taking pains to recover their dues 
by amicable, means; and then the debtors would be more harassed 
than ever. Ifhe Commissioner of Lahore has some excellent 
remarks on too easy justice; he remarks that a suit is now so 
cheap and easy, that s^s of money are lent almost without 
enquiry or security. It S^orthy the attention of those who 
wish to lower st^p rates, whether the increased facilities for 
filing suite which would then exist, would not very materially 
affect the quality of evidence, if not of the stamp and registra¬ 
tion revenue for bonds and securities, by inducing people to 
trust to a suit with parole evidence, instead of on written and 
properly attested bonds. On this subject it remains only to add 
with regard to the increase of duties in larger suits, that such 
a proposal would be carried out with great benefit to the xevenae, 
without hardship to any one. 

* Xt should heybiw aanas, or with postage twelve i 
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Nativef) gladly pa^ any tax which is, or which seems to them 
to be, a remoneratire One. No marmar is ever heard when 
the law fees are demanded, and when the new rule for the 
deposit of a fixed sum Or postage (orignally twelve annas and 
only subsequently changed to eight annas) was issued; this too 
was and is still paid cheerfully. 

Although it is quife foreign to our present sulyect, we cannot 
help here remarking^ how much better increased stamp duties, 
succession and probate taxes, and others of the same kind, 
would answer with natives, than that most vexatious and ucequal 
of Indian taxes, the Income tax, about the renewal of which so 
much has been said and written of late. 

We cannot leave the subject of cOsts without a few words on 
the-other fees which are chai|^ed ip courts besides the institution 
stamp; napiiely, the consolidated ' iuluhana* or Sheriff’s fees. 
The stamp, the tuluhanay and the postage, generally constitute all 
the costs that the successful party recovers; the miscellaneous 
costs and expenses of witnesses are very rarely asked for, and the 
great majority of the country people "do not even know that they 
are entitled to recover them. 

The tulubana at present is very badly arranged; it is sup* 
posed to be a fee which covers the costs of serving all the 
processes in a suit, yet it is fixed wholly with reference to the 
value of the suit, and'not at all with reference to the number of 
processes issued.*^ The most absurd results follow. For instance, 
if a man claims sixteen Rupees, the tuMana for his suit is four 
annas, and for this he can issue a summons to n defendant, and an 
unlimited number of witnesses as already remarked: another 
man will file a suit for 20,000 Rupees, and pay as iv^ana 300 
Rupees j—yet probably having documentary evidence, he will 
need only two or three witnesses to be summoned in the case. 
The evil is certainly great, and it isjg^per to observe that we 
believe a change to be in contemplatioii, ^It is, however, an evil 
which, like most of those which affect the Pii^jab court system, 
Hesl^pon the surface, and might be easily remedied, if ouly the 
liberal, energetic, and progressive element would become more 
prominent in the Judicial Commissioner’s office. 

-- ^^ 

* Tuluhana is now taken by means of a slip of notice paper, on which a 

faint unooloured stamp is impressed. Formerly law stamps of veqalrad 

wdue were used, and subsequently the fee was paid in cash. This last plan 

is far the best, as it obviates mistakes and simplifies the aooounts,.' The new 

impressed stamps are wholly objectionable: they involve extra accounts and 

a larg^amount of trouble to the treasury officer, and as they are aU alike, it 

is next to impossible to ascertain their value j mistaken are ^eequ^ntly 

frequent. 
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Dhe simple remedy for the piesent state of things would be to 
make the tulubana have reference both to the valtie of the suit 
and also to the number of processes required; so that a suitor, 
however many* or however few witnesses he required, need only 
pay a fixed sum determined according to the value of his suit for 
each process. Supposing the rate for a sixteen Bupee claim 
to be one anna per prqc^s,—a party requiring fourteen witnesses 
would pay fourteen annas: again, supposing the rate for a 10,000 
suit to be fifty Eupees, if the party requifed two witnesses, he 
would have to pay a hundred Rupees, and so on. The details of 
the plan nould be arranged without difiiculty, and need not 
occupy us any longer in this place. We do not advocate in any¬ 
wise Mr; Roberts^ proposal to consolidate stamp and iulubana^ 
because in that case the evil \vg complain of would be stereotyped, 
since the inlubaua must of neccessity be regulated solely accord¬ 
ing to'the value of suit. 

The machinery for the execution of processes and service of 
summons is fairly snocessfuJ, except in cases where it is neces¬ 
sary to send the summons or process to another district. In such 
cases, besides all the delays and inaccuracies arising from the 
postal arrangements, great carelessness is frequently, if not usual¬ 
ly, exhibited, in carrying out the process when it does come: the 
issuing court has to send frequent reminders before an answer 
is elicited, and cases are kept long on the file. This point is 
worthy the attention of the Judicial Commissioner, being one 
of those subjects of which he cannot very well have any 
information. A regular system for the despatch of such work 
should he introduced, and a book having dates of receipt and 
return b&°|:ept up. The courts should be instructed to do their 
utmost to facilitate the proper execution of all processes, and 
to return them punctually.* 

The arrangements for the ministerial duties of the courts are 
not good. The seris^tadars and readers, in proportion, to tlieir 
heavy work and responsibilities for returns, technical aeouracies, 
and the care of records, are very much under-paid ; of course, 
they eke qi^t their pay with bribes, which the people are still 
foolish euough to offer, although under the present system of 
compulsory autoggaph record of evidence and judgment, their 
influencing a deoiston is next to impossible; unless indeed the 
Judge is both dull in intellect and careless in work, whieh hap¬ 
pily is not often the case. It is right to notice in this place that 


^ * We Miere the number of proeeswes served beyond the limits the 
^striets is very gmtj statistical infiirmation on thts point would 
be usefol. 
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the mode of recording eridence and decisjon^ both by ^e Judge 
in autograph, and by the writer of the court in the vernacular, 
is excellent j it is generally very w^l carried out on the Punjab, 
certainly far better than it is in many regulation provinceSr 
But to return to the ministerial oiHcers. If the serishtadars were 
much better paid, and really selected from good families, and 
were treated as peteoiis of considerationjBud of dignified office, 
and were always obliged to be well educated and, if possible, to 
know English, the work of the courts could be far better done 
than it is at present. European clerks of the court are much 
wanted in the larger stations, where European suits and the issue 
of English processes are frequent. ?At present the Judge has to 
do all the technical and mechanical work himself. The clerks of 
the -Beputy Commissioner's ^English office axe generally over¬ 
worked as jit is, and cannot find time to do the writing of the 
courts, except after such delay as renders their help valueless. 

In speaking of the.improvement of the judicial agency ctf the 
court, we take occasion to remark on extreme injustice of the 
proposal, to take the accumulated surplus^ of ^e tvluhana fees, and 
credit it to the general revenue for general purposes. These 
fees are charged on litigants in the Pui^ab for the express pur¬ 
pose of paying for the machinery of justice j when the country 
is crying cut for increase and improvement jn that machinery, 
it is in highest degree impolitic and* unreasonable to take away 
provincial funds which might be, and were always, designed to 
be devoted to such improvement.* We mus| now hasten briefly 
to consider the kinds of suits instituted. They consist of (1) suits 
for breach of contract; (3) damages for breach of betrothal con¬ 
tracts j (3) suits for possession of wife, &c.; (4) danja^e^rfor lj|rts 
or personal wrongs; (6) suits for succession, rights, and inheri¬ 
tance ; (6) claim to houses or land not involving question of 
inheritances; (7) suits for the right of p*6-emption; (H) parole 
debt and-bonded debt; (9) suits for debt on account, including 
claims of partners which depend on settlementsaccounts. 

This classification is not intended to be a scientific or formal 
one, it only expresses in general terms the naturci^f the suits 
which are most common. 

It is a pity that the report contains no kind of information 
us to the relative numbers of the various kinds of suits institat^. 
Such information would be of great value, by affording an index 

' "I 1.4^. . 1 1 j ..-. Ill . .. .. • —p— 

• It is truly astonishing that such a proposal should have been enter¬ 
tained by Oovernment at all: the tax in question is so ostentatiously taken 
to sheriifei, bailiffs, Ae., that it is as unreasonable^to take it 

for general purposes, as^it would be to devote the educational, or any bthev 
ipeoud cess to buildiag barracks or fitting steamers. 
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to t^e progress of tradsi. and the iteration of the liabits of the 
people* 

On the first kind of suits mentioned, there is little to be said 
except that such claims are greatly on the increase, especially in 
large cities lipeife railways, timber conlraots, building, and road 
contracts, are commonly undertaken. 

The second class mentioned is also referable to the general 
head of contracts, but has been.kept separate, as these cases are 
peculiar in their nature and procedure. They deal with breaches 
of betrothal or of promise of marriage, and are either between 
the parents or relatives of the parties to the betrotlial, who are 
usually Thiere children,—or else, although rarely, between the 
parties to betrothal or marriage themselves, one or both being of 
age. This class of suits is very characteristic of the country; 
fortunately the Government letter already alluded to contains 
very noteworthy information on the subject. 

it "appears that suits for betrothal damages have nearly 
doubled in number^ within the last five years. In the 
Kangra district a.., sy^em of registration of marriage and 
betrothals was introduced with a view to check the occur¬ 
rence of disputes: sp^al tribunals for hearing cases of this 
nature were also constituted. Notwithlstanding these rules, which 
were intended to check the evil, the number of suits has, in the 
district in question, more than doubled during the year 1864. 
On the other hand, in the Delhi and Gurgaon districts, the 
number of suchsuits wi|b remarkably low. The Lieutenant 
Governor asks if the facihties for evading these contracts are 
greater now than formerly, and, if so what is the remedy ? The 
reni^y appears to us to be that the courts should not entertain 
oases at all, unless certain simple and well-defined conditions 
have been fulfilled by thi^tclaimant; such, for instance, as that the 
contract shall be in writing, and shall have been attested, and 
also registered at some appointed place. 

The nature of ^ese cases is probably well known' to most of 
our readers. Two persons arrange for a marriage between their 
families; tip oud*s son, let us say, is to marry the other’s 
daughter. After certain preliminary offerings of sugar and a 
rupee, as ' or good omen offerings, and after the inter* 

chsmge nsually of presents, the betrothal is considered as fixed. 
The future husband and wife are probably at the time little 
chUdren, and the marriage is not to come off for years,—often a 
betrothal is from seven to ten yelrs before the marria^. There is 
also a kind of second betrothal which follows the first, bein^ a more 
definite agi^ment ah to the ruppriage, while thirdly there is a last 
midefstanding of the parties by which the day of marriage is 
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finally fised. A;ll these st^es are gone through at different 
times^ and a breach of promise my ((ccar at any one of them. It 
frequently happens that in the course of the long time that must 
elai^ise between the first betrothal and the marriage^ one of the 
parties finds he can make a new betrothal on mOTe ^vantageous 
terras than the one he has abeady contracted^ and he immedmtely 
breaks off with the first. Sometimes it happens that a rich 
man comes to the father of the girl, and induces him by presents 
to break off a match and give the girl to him, he undertaking 
to pay any damages that may be decreed against the father at 
the suit of the disappointed party. However, if it appears 
to the court that this has been done, the court can autlib1:ise the 
plaintiff to make the rich party, who procured the breach, a 
co>defendant. These cases are always tried with the aid of arbitra¬ 
tors appointed by the court, without, or, if possible, with, the con¬ 
sent of the parties, one arbitrator being appointed by each party ; 
and the third either by the court or by mutual consent of the 
litigants. The court determines the fact of the betrothal; tlie 
measure of damages is fixed by arbitration. Although the 
courts do not allow either party to recover money actually paid 
as a consideration or price tp the father of the girl, yet it is often 
very difiicult to distinguish the presents made from the direct pay¬ 
ment of a consideration, so that practically the damages awarded 
cover the expenditure. It is not too much to say that these cases are 
wholly in the hands of the arbitrators who decide them; the 
courts can rarely, if ever, obtain real qvidence of the whole state 
of the case, and the causes which to the dispute. These 
things are, however, wsll known to the residents of the smaller 
villages when the parties live in such, and sometimed' hearsay 
evidence of what is notorious from the talk of the village is really 
useful as a ,clue to the case, far more at any rate than the 
direct evidence, which is too often got up for the occasion with 
the requisite amount of coloring. The remedy for these evils is 
not difficult. The registration of all marriages and betrothal, by 
officers appointed for the purpose, should be made compulsory; 
besides this, the contracts themselves should be in writing, and 
the courts should be prohibited by law from entertaining any suit 
for damages, in which both the above conditions had not been 
carefully fulfilled. We think also, that the courts should not 
entertam suits for damages in eases when marriage is refused by 
one or the other of the parties betrothed in infancy when they 
come of age. 

A similar law of marriage registration would apply also to 
another class of cases; those on which possession of wife is 
claimed. These oases generally commence with a petitioii on 
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the criminal side against Some one for abducMon of the wife, 
tinder Sec. 498, Indian Penzd Code. This is, on the initiatory” 
examination of the complainant, in about BO per cent of cases, 
ejected at once. The woman has gone, of her own accord, to her 
parents, or the marriage with complainant is not proved, or some 
other reason making See. 498 inapplicable appears, and the 
party is told that his remedy is in the civil eourt. Of course 
various grievances are alleged by the wife or the defendants, who | 
are usually relations, who keep her from her husband; these pleatf' 
need no special mention. In many cases however, the woman 
denies marriage with the phintiif; this plea is often true; it is 
often fotittd that the woman's first husband is dead, that according 
to some custom she has been • tal^en by the deceased's brother, 
or other near relative, and married forcibly. In such cases the 
the husband's friends readily give evidence that the marriage was 
performed with full consent, and the woman's denial in court is 
attributed to the promptings of the defendants. In other cases 
marriage is perforipe*^ by mere capture, or by the *chddar 
Mina* a ceremony in which a sheet is merely thrown over 
the woman by the man in token of her being made his wife; 
indeed, there are forms of marriage to which it is almost absurd 
to apply the name. In all these cases the courts should refuse 
recognition of the marriage, unlessit was properly registered, and 
also had been performed according to some proper ceremony, 
recognized by orthodox Hindu or Mohamedan law. 

All divorces otigbt also to be subject to registration; these form 
a frequent ground of defence in marriage cases. The Mussulman 
law permits divorce at the will of the husband; but a frivolous and 
capricious divorce gives a claim toreeover dowry and damages. 
Divorces should, therefore, be registered and required to be in 
writing. 

Following the list of suits filed, we may pass over without 
remark suits for damages or personal wrong, and claims to 
inheritance; we have already remarked upon the law in the 
latter class of cases, and as to the former we will observe 
ihat the amount of damages is nearly always arranged with the 
aid of assessors or arbitrators. In the case of suits for pre-emp¬ 
tion which follows on the list, we thkik that the right is much 
too largely allowed by the courts. The real use of tlie privilege 

to prevent the dismemberment of a village community, by one 
l^rsouin a village selling his lands to an outsider; to enforce the 
right in every case of the sale of house and laind property in cities 
tmd elsewhere is carrying it much too far. 

We new come to suits for parole hud account debt, 
every individttal abote the state of actual poverty 
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Ireepsan account with someor, money-lender, or with 
the hnn^a, or with bfith. The shop-keeper has his books, 
but his customer rarely has any memorandum of the trans¬ 
actions, As a general rule^ accounts are kept with a fair 
amount of accuracy. Every now and then the shop-keeper 
and his customers have a settlement of accounts and strike a 
balance, which is ‘commonly written down on the book and 
signed perhaps by the customer, and usually by one or two wit¬ 
nesses. Sometimes a separate memorandum, intended to be a 
bond, and written on another page, is drawn up j but this is 
useless as evidence unless it bears a bond stamp. It often hap¬ 
pens that the account or * len den,^ has gone on for years,—^j>er- 
haps with the customer’s father before him; old balances will have 
been struck and entered, and the»6ubsequent items written after 
them till a new balance is struck, and so on. Each time the balance 
is struck it is increased with heavy interest, and so the account 
goes on till the customer turns round and impeaches the 
accuracy of the old balances, or objects fio the heavy interest 
which the shop-keeper has gone on adding and adding in a style 
which bears no remote analogy to compound interest. Tlidh a 
suit ensues. In a number of cases the accounts are not very 
lengthy, and the interest not excessive j in such cases there is no 
difficulty. The shop-keeper makes his claim, because he sees the 
customer flush of money from a good harvest, or a fortunate 
marriage, or some other cause. But in eases where there is a 
real disagreement, and the accounts are old and lengthy, the 
difficulty is much greater. The a|atptes of limitation do not 
apply, because the account has continued on both sides without 
intermission. 

It sometimes, indeed, happens that in an old claim a creditor 
writes in two or tliiee items of re-payment, in order to make it 
' appear a running account, and bring it within the limit. He 
thus hopes to save the claim by sacrificing a portion of it, and 
expects that the fabricated item will escape without scrutiny as 
apparently entries against interest. The courts, hdwever, have 
the option of throwing out the claim altogetheri where this 
appears to be the case. 

The evidence brought to establish claims on account geuprally 
consists of the shop-books, shewing the aigoount, and probably also 
parole evidence to prove the striking of certain balances, and the 
admission of the debtor that they, as well as the interest dbarged 
on them, are correct. The reception of shop-hooks in evidence 
is, or rather is Ihpposed to be, regulated by Judicial Ciivular, No 
XI. of lb59. This circular provides that certain l^nds eneeed- 
dng fifty Kupees in value ^allnot be admitted in evM^ce tmless 
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registered; and also that shop-books shall not be received at all 
unless they consist of both day-book and ledger* The opera¬ 
tion of this rale nsaally forms a subject for discussion in the 
Annual Eeports, and never fails to elicit a great variety of opinion. 
On the whole, have no hesitation in saying, in the first place, 
that the circular, so far as it relates to shop-books, is not much 
acted up to in five courts out of ten in tlve Punjab, also that in 
cases where it is enforced, the appellate courts practically, if not 
verbally arid iritcutionally, subvert it, by animadverting on the 
non-reception by the original court of books which really come 
under the excluded category. We do not object to the circular 
altogetlier, but we think that it ought to be a circular of admo¬ 
nition and caution rather than a positive ruje. 

It must be remembered, that the practice of keeping two shop- 
books, i. e., both day-book and ledger, is utterly unknown to the 
great majority of shop-keepers in the Punjab. Of coarse regular 
sarS.fs and large shop-keepers in towns and cities keep their 
books in both kinds, and with a regularity not'surpassed even by 
a London firm j but all village sakukars &jid small shopkeepers 
geifbrally never do keep both books. Where the single book is 
kept it consists of various pages devoted to the accounts of 
difierent dealers. The items are generally entered according to 
date in the day-book style, and are not, after*all, so suspicious 
as would seem to be indicated by the cireular. Cases of forged 
accounts are very rare, and are by no meanyffdifficult to detect 
when they do occur. The only common practice is the attempt 
to enter items of re-pay meiii,with* a view to defeating the limita¬ 
tion law; this has been already alluded to. 

The objections made against accounts by the defendants are 
generally on the ground of excessive interest, or the old balance is 
ropudiated, or particular items are charged too high; hut allega¬ 
tions of fraud and interpolation are rarely made (except in those * 
general items of complaint which natives often indulge in, and 
which mean nothing). 

From this we conclude that even when only one book is kept, 
that one book is generally speaking better proof than the parole 
evidence which is brought to supply its place if rejected. It is 
therefore questionable whether the circular in laying down an 
inflexible.,rule does not militate in many instances against the pri¬ 
mary rule of all evidence, that the best which the nature of the 
case admits must be produced. The reader will observe that we 
only object to the rule, wbiph rejects the book in ieiOf and not to 
any rule which requires additional evidence to 6ii|>port it. 

Where the book is rejected under Circular XI, the shop-keeper 
^ lilithottt remedy t . the suit, which would have bm one of 
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aocouatfli, is heard and daoided on parole eridenee, and the case 
posses over to the oategorjs of suits for parole debt. In some 
instances, no doubt, the shop-keeper induces bis customer olt assent¬ 
ing to his balance to write a bohd on the spot, (so far tiie effect 
of the rule is not bad), and then the debt is treated'hs a bond debt. 
That this is the case is clearly shown by the sj^atistics of the year 
under report, which’^'shows a large increase in the nuniber of 
suits for parole debt.' The fact has not escaped the notice of the 
Lieutenant Governor, who, in the letter already quoted, naively 
asks ' whether the marked increase in suits for parole debt is to 
any extent attributable' to the operation of the circular. 

We reply that most undoubtedly it is ; not indeed that the 
* kee|)ing of acconuta is discouraged,' as His Honor suggests; 
bnt-that the people adhere to the knmemorial practice, and sue 
for their balance as a parole debt when they cannot get their 
single book (which is all tliey have kept for years back) admitted 
as evidence. Much the same objections may be urged against 
tljR absolute' inadmissibility of unregistered bonds. A bond 
without the sanction of registration may be indifferent proof, 
but parole evidence is infinitely worse; moreover, the court 
always sees the bond it rejects, and is* usually, albeit tacitly, 
influenced by the sight. And here we cannot help pausing to 
reflect on the abiurdity of all positive rules of evidence, which 
reject proofs which the human mind is so constituted as intuitively 
to accept, and be nifes or less Satisfied by. Will any one pre¬ 
tend, that, when acting up to the circular, he has seen a bond 
which (though inadmissible from want of registration) is never¬ 
theless obvious, genuine, and certified by persons of good name and 
character, and has rejected it from the record; will any one [)retend, 
we say,* that he is not influenced at all by it, and tliat he decides 
solely on the parole evidence adduced to supply its place ? The 
fact is that such rules as'Circular XI either go too far or do not 
go far enough. In cases wliere the law demands that the evidence 
of certain facts shall be in writing, and refuses to receive parole 
testimony in the point at all, if such writing is not forthcoming ;* 
the principle is intelligible, and in some instances may be useful. 
If therefore the circular provided tliat not only should a single 
shop-book or an unregistered bona be inadmissible, but that 
parole evidence should not be allowed to supply its place^ the 
rule, however hard, would be consistent and so far reasonable. 
But where the rule only rejects the book or bond, and allows 
parole evidence instead, its iteration simply amoimts to this, 

* As in the case of a will in English law, when parole evidence is not 
admissible to shew the intention of the deceas^ or toproveanaa(mpati?e will. 
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iliat it exolndes wbat be bad iii order to admit wbat is 
certainly worse. It may be urged andeed that when the book 
is rejected^ it affords the court great scope for dismissing claims 
where it thinks" there is a doubts and the evidence is not 
perfectly satii^factory. In practice it is not so, and the 
appellate courts, Ji?’hi<jh are generally over-lenient, always, ^ 
far as we know, upset decisions which, attempt any action on 
such a principle. We call attention to the fact that the circular 
does not forbid the reception of parole' evidence, because Mr. 
Roberts gives Col. Hamilton, the Commissioner of Delhi, credit 
for 'pertinently^ remarking that 'the court is not bound to 
‘ accept parole evidence, if it is statisfied that documentary evi- 
' dence can be produced or ought to have existed,* The first part 
of the paragraph is true enough;—but there is no rule in the 
Punjab which provides that parole evidence cannot he received, 
when the two shop-books, or a registered bond, ought to, but 
do not, exist. The StetutO^ of Frauds, and,, the' law as to 
Wills, contain such provisions in English law, but there are 
none in the Punjab, and certainly Circular XI contains no such 
prohibition* On the whole, we think that unless the legisla¬ 
ture is prepared to rule llie rejection, in toto, of claims in certain 
cases not evidenced by shop-books in both kinds, or bonds register¬ 
ed in form, it would be better to leave the law only permissive 
and cautionary. A discretion should be allowed to the courts 
to admit books and bonds as corroborative evidence, but the 
admission should be accompanied by great cautiousness, and a 
strict watch over the parole evidence; the courts should also 
mark their disapproval of the plaintifi'*s neglect by refusing costs 
in all oases, where it appears that due diligence in keeping 
accounts and in providing for t!ie proper evidencing of the claim 
has not been used. The appellate courts should also be 
instructed to uphold these principles, and not remand or 
reverse orders in cases where the lower court has deliberately 
acted Oh them. ' 

Hatdng tbuj^ noticed the district courts of original 

jurisdiction and the suits they try, it will, be proper to add a 
few remarks on the action o^ Small Cause Courte, and especially 
with reference to the finality of their decisioms. Strange to say, 
Mr. Roberts appears to be opposed to the continuance of these 
courts, and that tOo in the face of evidence which would be, to 
an ordinarily constituted mind, conclusive in their favour. We 
are glad to see that this has been remarked by the Lieutenant 
poyeihor. The Courts of Small* Causes may, witli any other 
iii^^tution, be badly worked, but the remedy for that is very 
sixiaph^, if proper preeautioiis are adopted by Glovemmeat, who 
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—officeiB who, to a found knowledge of, the principles of law, 
add genuine conscientiousne^, and an earnest desire to find out 
truth and administer substantial justice. The procedure of 
Small Causes Courts has all the precision and definiteneee which 
the district courts are so deficient in. The work is disposed of 
punctually and speedily ; parties are not detained long from their 
daily duties, and the decisions generally give great satisfaction. 
We believe that the number of false cases which obtain decrees, 
is very small indeed. • 

Much is said about the want of the right to appeal from the 
judgments of these courts, but it must be remembered that a 
reference to the Judicial Commissioner can be made by the court 
on^ points of law in which there is,any doubt, and any party 
who thinks his case has been dealt with wrongly, can apply fur 
re-trial before two Judges. If the grounds of such a petition 
are primd facie valid, a re-trial in Banco is always allowed, and 
we believe that the result is, in the great majority of cases, 
far more satisfactory than an appeal from the district court, to 
the Commissioner. As to the popularity of the courts there 
can be no doubt; not only are they eagerly resorted to, but 
personal testimony could be produced in abiindance to show thfe 
general opinion regarding their working. One instance of 
this is given in. the Government letter previously alluded to. 
Natives value quick decisions, provided speed is not attained 
at a sacrifice of actual justice, ^ Which, there is no reason to 
suppose, is the case in these courts. It is, therefore, strange 
to find Mr. Roberts objecting to Small Cause Courts: indeed, 
we cannot help remarking, throughout the whole Report, the 
extraordinary eagerness which he exhibits in opposing the intro¬ 
duction of every improvement, and every law which would be 
really beneficial, and which are urgently called for, while at the 
same time he is quite ready to propose changes which no one wants, 
and which, if carried out, would be most mischievous in their 
results. It appears to be just the same whatever the law is; be 
it Chief Commissioners Act or registration law^ or procedure 
code j it has only to be named to call forth the Judicial Commis¬ 
sioner’s immediate opposition. In edndemning, however, these 
conservative principles in a province where there is so much to be 
improved and so uttle worth conserving, tye must not ennit to 
commend to Mr. Robei^’ notice really v^iiable proposal for the 
decision of suits by periodical sittings of Judges in baneo, with 
powers of final disposal. ' , 

In the first place, the association of three Jadges,-^8ay a Deputy 
Commissioner and two Assistant Commissioners,—-would afibrd 
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a iDUch better prospect of an aocnrate decision than is obtained 
by letting one Jud^ d^de^ subject tp au appeal to another 
Judge who is not inddli more likely to be right, and certainly 
has less opportunity Ibr being so than the drst. In the next 
place, the Judges would themselves be much benefited by seeing 
and meeting with others, and hearing their views and interchang¬ 
ing opinions, An amount of activity in the study of law, and 
in the prosecution of,intelligent discussion and enquiry would he 
developed, which oouUl nbt fail to be beneficial. The scheme 
is one which would be very easy tq carry into practice, and it 
would cause po extra expenditure. We believe that the people 
would infinitely prefer the judgment of a court so constituted, 
even though it be final, to the privilege of going, often scores of 
miles, to undertake the ^vexatious delays *aud difficulties of au 
appeal at the Sudder Station! 

It is now time to consider the working of the appellate courts 
of the Punjab. v 

Prom the courts of Assistants without po were and from Tehsil- 
dare, an appeal lies to the Deputy Commissioner. This is quite 
necessary, as ofbeunfficere, while new to their work, make mistakes, 
for which an easy and inexpensive remedy is Requisite. On the 
class of appellate courts we have nothitig to say, except that they 
work very well. The same success must be also attributed to 
the appellate court of the Judicial Commissioner; the judgments 
of this court are almost invariably sound, cl(^r, and instructive. 
Appeals to the other chief court, that of the Financial Commis¬ 
sioner,—^are not so‘satisfactory. It is hardly necessary to notice 
any remarks thereon, as the appellate jurisdiction in suits for 
land will pass away when the chief court is established. A 
Financial Commissioner is not necessarily required to be learned 
in law, and hence, appeals to his court are usually attended with 
most interminable delay; and much vexatious interference with 
orders on purely extra judicial grounds, is allowed. Appeals 
to the court, on every kind of Subject, oven in executive matters, 
appear to be admitted without any definite principle whatever. 

From all Deputy Commissioners and Assistants with full 
powers, who are officers of longer standing and greater experience 
of work, appeal lies only to the Commissioner,—the divisional 
civil court. , tt is in these appeals that some improvemeut is 
required. Appeals lie in all civil cases, and can be preferred within 
a limit fixed by law# Commissioners, however, frequently ignore 
the limit, and take up the ciilBe whether legally admissible or not; 
this, however, is very much fees common than it was Some years 
ago. New evidence and new admitted in appeal; 

the appellate courts ai'O extremely and often erroneously 
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permissive and loose in their treatment of Jaw, and principles of 
the law of evidence are quite at a disconnt. It is rare if the 
appellate court does not direct the rece|ition of evidence, which 
the lower court has rejected strictly in accordance wtth the law. 
But all these points are trifles compared to the inconvenience 
which results from theindiscriminale remand of cases for re-iuves- 
tij>ation. We have heard it remarked, that whoever is best at 
talking and puts on the most affecting appearance of* injured-inno¬ 
cence, gets tiio day. He may not, indeed, procure the reversal of 
the order, but yet it is sent back for ‘ re-invcstigation.* The same 
thing happens when the case is rather long and complicated, 
and especially if there is a srood deal to be said on both sides, leav¬ 
ing only a balance preponderating. Cases are also frequently 
returned’for reference to arbitration. If the Court of First 
Instance does so refer a case, it is informed on appeal that it 
should decide the issues itself. If, on the other hand, the court 
goes carefully into accounts, and^uch like points, itself, on appeal 
it is ruled that such questions should be settled by arbitration. 

We must not be understood to assert that all appellate courts 
in the Punjab act in this way. There are Commissioners, careful, 
clear-headed, and of sound judgment, who never return a case 
unnecessarily, and if they do return it, they present so clear a 
view of the law, and so luminous an exposition of the defects of 
the lower court, th^t the judgment, is at once instructive and 
convincing. It is the utter uncertainty of appellate courts that 
is so objectionable. ,Tljere are no definite principles by which 
these courts are guided j—little or ho supervision is exercised 
over tliem, and there is no provision whatever made to secure 
a standard of legal knowledge and experience necessary to the 
due exercise of appellate functions. Eve^y one qualified or 
unqualified becomes an appellate Judge iu his town, officiating or 
permanent, by the mere force of circumstances. The Lieute¬ 
nant Governor has noticed the large number of cases returned 
for re-investigation, hut His Honor should enquire what the 
eventual results of the re-investigation in the lower courts are j 
we believe that we are understating the facts of the case when 
we assert that in more than 50 per cent of cases returned, the 
lower court adheres to its original order, either entirely or with 
very slight alteration. 

As a general rule, when it does not appear on the fac^ of the 
record that the investigation has been harried or • imperfect, 
and where the lower court has come to a distinct finding on a 
point of fact, that finding should nob be interfered 'with. The 
original court having the witnesses before it, and being able to 
note their demeanour, to cross examine and to mark the style of 
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ati 9 «rer, (all of which ai^irawrtant in jadgijigof native evidence 
especially) it is much more likely that the court is right than 
the appellate court which has rarely any but the record be* 
fore it, and the one sided special pleas of the appellant. We 
believe that the respondent is nol^ae oft^n heard in support of 
the lower court*s order as he ought'#&> be. The ^sy reception 
of new evidence in appeal is also to be deprecated. If a court 
writes a clear pod decisive judgment, one of the parties per¬ 
ceives (perhaps by, ihp aid of a sharp petition writer) that his 
case has failed from hie Inability to prove some point or other. 
He appeal and having got ready some bazaar evidence on 
the point in question; repeats that the lower court would 
not hear his evidence, thougli he had it r^dy. In suoli a 
case the appellate court shqpld instantly reject the ‘proposed 
evidence, when it appears from the record that the point on which 
it is offered was distinctly put in issue by the lowier court, and a 
definite negative finding reoarded; and yet evidenccdike this is 
constantly accepted, and the case remanded. We Could multij ly 
instances, Wt this would lead us too deep into detail; we have 
said enough to show that some improvei^^nt is wanted; that 
it is necessary to define the principles of the.aetion of appellate 
courts, and to make some provision for securing a necessary 
amount of qualification in the ^ m. 

We have thus far noticed'the subject dealt with in the Report \ 
it remains only to offer a few temarks on Ihl statistical tables 
which form the appendix. We have already ^luded to the agency 
by which the records are kept from which ultimately these tables 
are compiled. We think that some of ,the statute, at present 
collected, are unnecessary j or, more properly speaking, that they 
are unnecessaiy ii^;' the way in which they are given, though' 
they would be valuable if prepared with reference to classes 
.of suits, and not to all suits indiscriminately taken together. 
iPor instance, l!;he fact that the average duration of suits in the 
provincuis sixteen days, appears to us of little importance in 
itself^ whereas if the suits were first divided into classes according 
to ^eir nature,' we could learn that the average for suits 
for real property was so much, suits for contract so mutdi, 
for parole debts Jio much, 'and then we should be in a position 
to judge whether the procedure and. cdiirt machinery was good, 
anu whether any^elass of easea exhibited a too. high average. 

• The stamp for appeals we thi*^ much too low, it might he increased 
esMl^aWy, it would di|ck V^atious impels. W© think too that 
a h»*t should be fixed as to the valuaof suits, we would ^loit no aeneal 
in veal property case) below .fifty itupees 
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At present we know nothing. An average^ that may be very great 
for a suit in paroiedebt, may be quite small for a suit of inherit 
tance. A similar classification of st^its would give great 
importance to the statistics.of value: we should then get an 
insiglit into the usuhl value of contracjts, of houses, of oprnds, 
and of piiroie debts, in ihb country, and how far wealth, 
prosperity, and commercial enterprise are extending their influence 
in increasing the magnitude and value of the transactions of the 
people. The present geiieral average shows nothing particular. 
The classiHcation of snita for these purposes should be broad and 
simple; it might be such an one as we made for ourselves in an 
earlier part of this essay. Information ili also much needed as 
to the number of suits in which the decree is executed through 
thp court, and how many decrees are realized by distraint 
and sale of property. This point has been noticed by Government, 
and, no doubt, the information will be forthcoming in future years. 
Another pojmt requiring elncidation has already been alluded to, 
viZf the ultimate result of cases remanded for re-investigation 
after appeal. On the whole, we think that far too mdeh reliance 
is placed upon ' av ej'fges*''as a test of the ability of ofiicers and 
the efficiency of courts. It is to be feared that some less 
careful officers think more of getting their cases done so as 
to appear witjk ‘^^ shmt average duration* than of doing 
real justice, Itid Wkiiig ei^m^slave enquiries. The autho¬ 
rities while insistin’g on * averages* foster this evil. But the 
average is really a very insufficient’^st of ability. One officer 
may seem to have a nigh average, anather a low one; the latter 
therefore gets the credit of being far the best officer; but the 
facts may be really quite the reverse; for the one may have 
had chiefly hard cases of inheritance and the. like, which always 
take longer than others, and may also have' made good inves¬ 
tigations, and sound, well-thought out judgments ; while the 
other officer, praised for r^idity of dispatch, may have done 
nothing but little cases of parole debt naturaHy easy, and may 
have done them most super^iully. Sometimes witnesses have 
to be summoned from a distance, and the delay is unavoidable; 
the fear then arises that the average will be apoiled, and the case is 
struck off on default, or got rid of on some technical plea. 
The Lieutenant Governor remarks on the immW of coses struck 
off the files, and we are very, much mistaken if their number 
is not due, in some measure, to the eagerness for short averages. 
Before (quitting the subject of statistics, we cannot help notimng 
a pnerihty which if so stroi:^ly put forwaid, as to become ready 
a euHous phenoimnion in the civil admit)ist.iatton of tbe 
Punjab. It may be saen in ever;^ year*a E^rt^ and seems to 



898 CwU Froeedme^ in the FunJcA. 

pervade all closes of reporting offieers; we allude to the 
supposed advantage of having a minimum number of suite 
pending at ,the close, of the ycfu*. What the advantage is 
which so gladdens the heart of. i^e Judicial Commissioner 
we are quite unable to conceive; if^l.dbubt whether the Com¬ 
missioner himself could give any leason either. Cases are 
filed on every working day of the year, and hence, taking sixteen 
days as thje average duration of a suit, it follows that a large 
majority of the suite filed on or after the fifteetith of the month 
(to say nothing of^^others still pending from other causes) must 
be undisposed of at the end. bf the month. No one seems to 
object' to the number suite pending at the end of Januaiy, 
June, orNoveutber, or May, but as soon as we come to December 
every one is fmntic about thp cases pendii^g. Only one officer, 
the Cortealiissioner of Lalmre, has had the sense to see the absur¬ 
dity of this: as he very justly remarks, not only, is there no reason 
why less cases should he on the file-at the end of December than 
at the end of any other month, but there is reason why there 
should be fnore, since tlic month is full of holidays, and the Courts 
close on t^e 25th.; , ■; 

If petitions are fairly taken every day, the majority of those filed 
after the fifteenth will^ just as in any otjier n|pnth, be pending. 
In short, the Tjesult of having no cases undisposed of at the end 
of December; cad.%pnly be obtained either by great juggling with 
statistics, orelsie it is that officers refuse petitions during the last 
fifteenof December, a proceeding which is, properly speak- 
ingj forbidden; or that lavwand ministerial officers combine to 
strike cases offi the HI# without cause, permitting the case to be 
re-institutfcd on the re-opening of the court in January, It is 
also common to receive the suite, but not bring them on the list 
till January. Thus from a most absurd rule, much practical 
inconvenience resides. ' 

If no pressure were put on the Courts to induce them to clear 
the files, none of this would happen. It is on account of the 
practical evils yiihich follow, * that we have commented on 
what, would otherwise be a point too ridiculous to notice. We 
hope that in future years, if the happy result' of a clear file is 
attained on the 25th of December, the Judicial Commissioner 
will explain for public benefit what advantage results either to 
the cou^s qr to litigants from this much cherished optimcdum* 

. in eonctuding our notice of the Report we will only mention 
qhe desideratum ad to its matter: and, that is, that the opinions of 

\ do not mean to say that injustice as to Ihe mOTits of the cases 
ll^.CQarts is .ever perpetrated, bat that vexatious delay, and sometimes 
ffiStiOliae, are inflicted, there eah be ab- doubt. 
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Commissioners and Deputy Commissioners should not be excluded 
from print. After die general rep^t of the Judicial Comis- 
sionerj the reports of divisional Judges follow: but. they appear 
to be carefully weeded of all ^inionative and speculative matter^, 
there being only the statn^f^l paragraphs which occupy space to 
no purpose^ since this inf6|mation can be gathered from the tables 
in the appendix. Tl^e Judicial Commissioner is not obliged to 
assent to all the opinonsbroached; but the thorough ventilation 
of the subjects treated of- in the Eeport is' most desirable, and 
the matter is sure to be interesting. We are glad to see the usual 
formula of praise for eacli omcer omitted in the Report. 
Officers, however, who really do distinguish themselves, should 
have their services acknowledged, but ti^.e laudatpry platitudes of 
former years, bestowed on each and evei'y-.pfficer indiscriminately, 
were simply ridiculous. It is tim^, however,' to draw, to a close 
our, somewhat lengthy survey of Punjab Civil Jusiice. In 
summing up thesubstance of them, we would call attention to 
the extreme mrapucity of most bf the imprpyements required. 
Some of the obipctions made to the existing state of xtliings are 
upon points so apparently trivial, that they would have been 
hardly worth nu^icjng, aid not these little matters come in the 
end to kindle a great fire of inconvenience. There are, no doubt, 
one or too great<*questions affectiing the future civil adminis¬ 
tration of the province, and they require (leep^> thought and 
full discussion.. The majority of improvemints, however, are 
simple and easy of introduction. That sucbt is th^, case, no 
doubt, argues , that the main principles of the systeih are right, 
and tills we think no one, acquainted with the Punjab, will deny. 
We believe the justice^ is, on the whole/as fairly and as easily 
administered both to Europeans and natives, as it is in any of 
the courts of the regulation proMnces; and that if the improve¬ 
ment suggested were carried out and;a good procedure law 
introduced, they would be mugh better. We have found reason 
occasionally to diflfer from Mr. Roberts in regard to the views 
expressed by him in the Report, but we have no hesitation in 
subscribing to hisopiniqn that the statistics of th^ province prove 
that tiiere is to be found throughout the courts of the Punjab 
^zeal, industry and attention, and a commendable and not 
'unsuccessful endeavour to do* substantial justice.^ But the 
way^ to_ become better still is to advance with advancing 
civilization, to be a little before, rather than much behind 
the time; to he ready to weigh fully and impartially the 
merits of every proposed improvement, not allowmg prejudice 
or habits to oppose n change where reason ana expediency 
alike call for it. All institutions are either good or bad: 
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if th«re is some good in mf instiintioii, and also much evil^ 
and if tlieinconrenienoe wising^ from changing* it is greater than 
the good expected from' the change, then that institution 
must he considered for practiearpurposes as good, and be left 
alone, but if any arrangen^ent is. in practice bad, either 
positivsly or comparatively, let no prejudice or conservative 
principle oppose jts ^change: the maxim for the Pupjab, as 
indeed for every other co'mmunity in a state of prbgress, is that 
whidi TenPyson committed to a single stanza. 

* Kot'cliagiBg to some smeient law, 

* mastered by some modem term, 

* Npt sw^ nor slow to change, but firm, 

* And in its season bring the law.* 
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Art. III.—1. Stor/s jpot^menfane^ on. Equity Jurkprudeitce, 

2. 8pen,ce*» E^aiiaUe Jurisdiction. of„ she Court of Chancqrp, 

3. Tudor^s Leading Cases in Equitfy* 

4. SmiWs Manual of Equity Jurisprudence, 

5. Batten on the Specific Performanee of Contracts, 

6. Pry on the Specific Performance of Contracts, 

7. Certain Casesj publhhed in Suthertand^s Weekly Reporter, 

V. 8. Section 193, Act VIII. of 1859. 

9. Seetions 24, 25, 133, 131, 814, 315, 316, 317 and 338 
of the fi.mtnd€d Code of Civil Procedure, published in 
the Ga^h^of India of the 23th Apfil 1865. 

I F one man make ft^*^ntract with another and afterwards refuse 
to perform it^ thw^ are two modes of satisfaction, of which 
the eontractee might avail hjjnself against his contractor. He 
might bring an action for damages for breach of contract or he 
might sue for the actual fulfilment of tlie contract itself. The 
latter remedy is known by lawyers as,the Specific, Peformance of 
Contracts, This doctrine was discussed at the Session of the 
Legislative Counod during the last cold-rseasoh (1864-65), in con¬ 
nection with certain Sections pmpOsed to be introduced into the 
Indian Code of Civil Procedure, and the discussion will prohahly be 
resumed at the approaching Session. To those who take any 
interest in questions of Law Reform, and to the educated Anglo- 
Indian and native public at large, a short exposition of the doc¬ 
trine in question may ndtr*be unacceptable. We sliaU endeavour 
in the following article,—. 

1. To set before our rec&rs the principles ppon which specific 
performance of contracts is decreed in the couHs at home. 

11. To point out wl%t has been hitherto done in this branch 
of jurisprudence in IndiS. 

III. To discuss the new Sectictps of the Civil Procedure Code, 
which are intended to extend the hitherto limited applications of 
this doctrine by Indian courts of justice. 

I. The specific performance of a contract is a rem^y admi¬ 
nistered at home only by courts of equity. In the courts of 
common law a suffering party can only obtain, damages for the 
non-performance of an agreement. But equity, in accordance 
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with a well-regulated and clearly defined judicial d^reticn, 
enforces the actual accomplishment of the promise made by a 
competent party for a valuable consideration. While, however, 
damages may be recovered in a court of common law in every 
case of breach of contract, id, \^ch an action can be sustained 
under tlie practice and^roceduie of these courts, it is not every case 
of non-perfonnattbe of an ^eement that equity will hold to 
require her interference, and%epeeuliar r§)tnedy of specific perform¬ 
ance. The broad rule" may be thus laid d^wn: Specific perform^ 
mce of those contracts only will ie enforced for the non^-perform- 
ance of wMch damages are not a sufficient compensation. This will 
be better understood'from a few examples. Chancery will, not 
entertain suits for the specific performance of contracts for the sale 
of stock, shares, or chattels, because in ciisc'of a breach of such a 
contract other stock or shares*can be purchased in the market, aird 
if more than the contract price have to be paid, the, difference can 
he recovered in an actioh for damages, and complete compensation 
obtained in a court of common law. Similarly, if a.m^n contract 
to deliver so much wheat, or oil, or wine, and fail to fulfil his con¬ 
tract, the wheat, or oil, or wine, if of an ordinary kind, could l>e 
purchased elsewhere, and complete satisfaction recovered in money 
damages. But suppose the wine were of some rare vintage, which 
could not be had in the market and which was seldom or ever sold, 
here specific performance of the contract of sale would be decreed, 
because inasmuch as the, wine could not be purchased elsewhere, 
damages would be no compensation for the breach of eontisict. 
Again, in the case of a contract for the sale of an estate, its situa¬ 
tion, soil, and local advantages, the fine view from the house, and 
the fisliing and hunting facilities,' might give it a peculiar value 
in the eyes of a purchaser, so that damages, which would enable 
him to Duy anotlier estate of thp s^e money value in the 
market, would be no real compensation to him for the loss of the 
one which he desired to possess. Nabtitih^s vineyard is an example 
of a desire, by no means rare, to po^ess some particular plot of 
land in consequence of its real or fancied worth in the eyes of 
a would-be purchaser: and where the purchase is agreed to on any 
terms—fair and square to both partie^r-equity "iral step in and 
enforce the specific performance of the contract. Similarly, if 
a contract were entered into for the sale of an indigo factory in 
Tirhoot or a tea garden in Dehib Dhooh, mone^ damages for a 
breach and refusal to fqlfilthe agreement might enable the 
plaintiff to become the owner of a factory in Nuddea or a garden 
at Baijeeling, bnt then he might not wish to yisk his capital in 
cither of these places, and might be deprived of an investment 
ibr his meney, unless the contract were specifically enforced. 
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« will also interfere to enforce specific pcformance^ where 
I remedy is wholly wanting or is insufficient llie 
strictness of the common law forms at home would often leavc| 
an injured party without his Eem|dy, did not courts of equity 
exist to supplement the system of the courts of law. The latter 
regard money as the measure of every loss, a principle which does 
not hold true in practice; but equity, by decreeing specific per¬ 
formance, will give what ](ihe injured party desires, and is fairly 
entitled to have. Again, a court of law cannot, like a court of 
equity, modify its judgment, so as to give, complete compensa¬ 
tion to all parties: or cannot, without a number Cf actions, 
arrange conflicting rights. Specific performance wiU often entirely 
simplify matters, and will be directed accordingly. As examples, 
where the legal remecfy is wanting, we give the following: No 
daniages for breach of contract to Assign a chose in action could 
be had at common law, because such a contract is not recognized 
except in equity. An agreement evidenced by a bond given to a 
wife by her husband, or to a husband by his wife before marriage, 
could not be the subject of an action at common law, after the 
marriage as man and wife would be held to be one, and neither 
capable of suing the other; but it would be enforced at equity. 

There being no distinction in this country between law and 
equity ,* or rather, the cburts being all courts of equity, and 
thc^administration of justice being in no wise impeded by strict 
forms, which are fast falling into disuse af home efun in courts 
of law, much of this part of the subject is quite inapplicable to 
Indian jurisprudence, and may be safely regarded as beside the 
object of the present disquisition. It becomes, therefore, the 
more necessary to remember the main principle, which ought to 
be as applicable in India as in England, viz. that specific per¬ 
formance should be decreed of those contracts only, for the hreaffh 
of which money damages cannot afford complete compensation. 

In order to give some ddea of the manner in which equity 
proceeds in the application of the doctrine of specific perfor¬ 
mance, and of the ground^ on which a discretion of refusing 
or granting this remedy is exercised,: we shall give examples 
of cases in which specific performance has been decreed or with¬ 
held, and the reasons for the order in either case. Before doing 
so, however, it must be remarked that the remedy is mutual, and 
where equity wiU grant specific^ performance at the suit of the 
contract^, it will also be ordered at the suit of the contractor. 

We have already seen why specific performance of a contract 
for the sale of stoqk or Government Paper wiU not W decreed. 
Tie same rule applies to shares, but where idie shares in any 
undertaking are lumted in number, and are not always to be had 



in the market, a oontrar^ rule would apply ih>r the same reaimns. 
Specific performance trill be enforced with respect to unique 
ehattels, e. y., the celebrated Pusey-hom, an ancient silver altar 
piece having a Greek ihscripfapn adii dedication to Hercules, an 
heir-loom, a Oueen Anne^s i^hing, or a diamond as celebrated 
as the Koh-i-noor. ' The general principle applies. No amount 
of money damages would compensate the injured party. A simi¬ 
lar article could not, in many cases, he prated, and in other eases 
it could not supply the pj^ of„the object 'of desire. Again, 
where the party failing to perforin his contract can supply the 
article-in. such a way as is essential to the requiremente of the 
other'party and no one else can, specific performance will be decreed. 
As, for instance, if a person, under an agreement to complete the 
new High Court buildings within a certain*tim%, were to contract 
with an importer of teak tim*ber for the delivery of a quantity 
of this wood for thq; floorings, and the latter being offered a higher 
price for his cargo to supply a ship-builder’s yard, were to refuse 
delivery at a season when there waa; no prospect of other ships 
arriving in the port with the same timber. 

Agreements to enter into partnership, which do not specify 
any limited term for the existence of the partnership, will not he 
specifically enforced. A partnership being, unless otherwise 
agreed, mssoluble at the wish of either party, the interference 
"of the court would he useless, os such a relation might be dis¬ 
solved the moment itfVas entered into. Where, however, the 
agreement is for partnership for a fixed length of time, and to 
furnish a fixed share of the capital, the case is otherwise, and 
specific performance will be decree^. 

Agreements for hiring and service, will ^bot be specifically 
enforced, the relation created by these contracts being of too 
p^hqnal and confidential a cl^ai^tqr fii^be created against the 
will o£ either party. For the liame and other reasons, agreements 
to marry would probably not be decreed to be specifically per¬ 
formed. Where the court could have ndineans of enforcing its own 
orders, as in the case of an agreement for the manufoctureand sale 
of a smet medicine' fsp^fic performance will be refused. 
The recipe being a etecret, court could do nothing. The sale of 
the good-wiH of a busineE^ is another example of the same kind. 
Voluntary contracts, as they alq'^illed, when no consideration has 
passed from the parfy seeking performance, will not be enforced. 
As, for example, if a man were to promise to give smother a horse 
w a diamond ring. 

Contracts or covenants which are against public policy or 
ffi^ality not be enforced j as, for instance, if a member of the 
0vil ^fvice or an officer in tihe Army were to assign his future 
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pay. It would in this case be contrary to the honor, dignity, 
and interest of the State, that its servants should be in danger 
of being reduced to poverty by anticipating their resources. 
Assignments, which involve Champerty maintenance or the transfer 
of mere naked right® to litigate, would not be enforced. In some 
of th^ instances no damages could be recovered at common law, 
as these contracts could not be sued on. 

The subject we aref ■^discussing will become still plainer ftora 
considering the defences whi^h may be set up in answer to a Bill 
for specific performance. These defences are defined and illustrated 
by Mr. Fry in his able work to the number of twenty*fonr. Some 
of them, however, nm into each other, and am not so much distinct 
defences as different divisi^s falling under the same head. Follow¬ 
ing Mr. Fry to tome extent,* we shall, however, distinguish the 
whole number under two separate dlassea. Under the first class 
will fall those which go to show, not so muqji that the contract 
should not be si)ecifically enfpreed, as that there is no compie^ 
legal contract existing Between the parties, which can be 
enforced. Under the second class will come those defence®, the 
gld of which is that for some good reason an existing contract 
ought not to be specifically enforced. The defences of the first 
kind will, in m|iiiy instances, afford a good answer to an action 
for damages, while it will be different with respect to those 
of the second kind. This, however, is by no means meant to be 
a very accurate statement, as there ere'^-many asms which will 
fall on either side of the line. The defences falling under the 
first class are as follows:— 

I. ^le non-op^clusion of the contract. 

11. Incapa^ty ifo contr^t^ 

III, Illegality of the contract. 

IV. Statute of Frauds,; 

V. Fraud. '' 

VI. Defect in the subject-matter. 

Vll. Failure of thoHeonsideration. 

VIII. Non-performance of conditions. 

IX. Bescission of the contract. , ’ . 

I. It stands to reason that unledl it be shown that the contract 
was concluded between the paities, there is no contract which can 
be specifically enforced. It m^t^be clearly shown that the con¬ 
tract was concluded. If there be any doubt on the point, specific 
performance will not be enforced, though an action at common 
law may he brought in such form as the plaintiff choose to select. 
As to what constitutes the conclusion of a contract, tbftt will be 
specifically enforced; the law is generally the same as'to contracts 
in'general, only that it is more stiictiy applied. Proposal and 
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acceptance of the terms proposed witJiout any alteration con¬ 
stitute a, binding* <sftntract, If any change is made, there iano 
eonti'oct, ^because both parties do not agree to the same thing. A 
offered to purchase a house on certain terms, possession to he 
given on the 25th July, B agreed to the terms, saying he would 
give possession on the 1st August. Held that there was no 
contract, The most important ‘ kind of contract by proposal 
and* acceptance connected with our present subject is, when 
a promise or merely a representation is made on one side, 
and acts are done on. the other side, on the faith of this 
promise or representation. For instance, when the father of a 
young' lady told a suitor of his daughter tliat she was entitled 
to £10,000 at his death, and it turn^ out that she had only 
half thi^ amount, specific performance of- this contract was 
enforced by recovering the other £5,000 from the father^s estate. 
The representation must, however, be clear and absolute. If a 
father were to say that he allow his daughter £ 10,000 at his 
death, or that it should be left to his own honor to allow this sum, 
tliere would be no binding contract, which could be specifically 
enforced. 

II. Incapacity to contract is a question which involves the 
same discussion as at common law. Minors, lunatics, and 
mari'ied women, under English law, cannot make a binding con¬ 
tract. There is, therefore, no contract which can he specifically 
enforced. With respect to minors indeed a slight distinction 
m.ust he made. They can sue, though they cjpnot he sued, upon 
contracts made with them. But specific performance will not 
he decreed, because the remedy would not be mutual. ■Jn addition 
to the incapacities to contr^, which would'furnish a good 
defence at common law, equitable ineapaeities must also he 
regarded in treating the present subject. Equity holds those 
inconipetent to contract, who stand in fiduciary relations to each 
other, e. g. trustee and ce^ui que trust, guardian and ward, 
principal and agent. Specific performance of contracts between 
such would therefore, not be decreed, unless in very rare and 
exceptional cases. 

III. The iilegaliiy of M^;poniraetj if proved, would of course 
be a bar to any righte being ^pryed under it. Ex dolo mak non 
oritur actio. The burden of proving this defence falls, of course, 
on the party impugning the legality of the transaction. * The 
groimds, on which a contract would be held illegal in a suit for 
t^^ific performance, are generally the same as would support this 

Ijy. The Statute of Emtud is a defence which we shall not 
EfsTO notice, as there is no law in India, which requires contracts 
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to be put into writing. The law of Ile^st:rjiS|||^^^ in^d, might 
involve not dissimilaa* questions, and the rioiaij^giatiy of a con¬ 
tract, which was bjr law required to be registered, wot||a, doubt¬ 
less, be a good defence to a suit for specific performance. 
Whether part performance and some other acts, which have been 
held by the Court of Chancery to take a contract out of the 
Statute of Fraud, would have the same effect with respect to 
the law of Eegistration, is a discussion involving too nice points 
for our present purpose. • 

V. Fraudy when proved, vitiates a contract either at law or 
equity. Fraud may be waived, when the waiver is made with a 
foil knowledge of all the facts. This defence requires no parti¬ 
cular notice in connection with our present subject. 

VI. Defect in tTiS subject-matter^ of the contrast is a defence 
involving almost the same points when plesided in a suit for specific 
performance, as when pleaded in an action at law. Defects are 
of two kinds, patent and latent. Patent defects are no ground 
for refusing specific performance while latent defects are. To 
render a defect patent, says Mr. F:^, it must be an obvious and 
unmistakeable object of sense. If a man buy green cloth for 
scarlet, he has no one to blame but himself for not using his eye¬ 
sight. With respect to latent defects, a defect known to the 
vendor but unknown to the purchaser at tirqe of sale, will be a 
bar to specific perfornaance: but it will be otiierwise where the 
defect was unknown to both vendor’ and purchaser, as in-a case 
which came before4he Calcutta Sniall Cause Court some months 
ago, in which a person had sold what he had purchased as a 
Manton^s gun *and believed it to be so, but which was in reality a 
native made gun ’ with that part^nly genuine which bore the 
name of the celebrated maker. To this rule, however, there is 
one exception, which has , of late years been sanctioned by judi¬ 
cial authority. If the vendor be a person whose knowledge by 
reason of his trade or calling ought to be a guarantee that the 
article sold was wliat it w'as represented to be; as for instance, in 
this case, if the vendor were a guMmith, the rule would not hold. 

VII. Failure of the considerati^S^mas^ arise either by the 
existence of the subject-matter of the Contract being determined, 
or by such injury thereto as wiB* seriously damage the value. 
When a contract of sale has been'finally concluded, the thing sold 
remains entirely at the risk of the purchaser. But any loss 
accruing before the final conclusion of the contract falls on fho 
vendor. If a horse bought at the mart were suffered to fomain 
for a day or two, and died on the following day, the Joss tvould 
be that of the jpurchaser, even though he had never used the 
animal ; unless mdeed ,^eath resulted from the fault of the 
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Btablekeepers, or from some intoeedent cause covered by a 
warranty. An agreement for tbil sale of a life annuity was con¬ 
cluded in England on the 28th February, the annuitot having 
died abroad on the 6th Februaiy. Such a contract could not be 
specifically enforc.ed. There was, in fact, no contract, as the sub- 
jectmatter thereof was not in existence at the time of making the 
agreement. Similarly, where goods at sea were sold, which, before 
the tim fe of the contract,, had been damaged, and sold in a foreign 
port. Where there; is a qpntract to do something which is It^al at 
the time of contracting,'but b^omes illegal by statute before the 
time fixed for performance, the contract will not be specifically 
enforced. ’ 

VIII. Non^performanee of the ^nditlons is another defence, 
which mf^ht also be pleaded to M action of damages at common 
law. When th^ performance''of any one stipulation is clearly 
within the intention of the parties, a condition precedent to elFect 
being given to the rest of the contract; until the performance 
of such stipulation, the contract does not become absolute, and 
cannot l)e specifically enforced. Where companies have con¬ 
tracted for the purchase of certain land for railway purposes, and 
the making of the railway has been afterwards abandoned, it 
has been held that the making of the railw^ was a condition 
precedent to the fjdfilmeni of the contract, and the abandonment 
of the line a good defence to an action'for specific performance. 

IX. fhe Rescission of the contract might be pleaded in 
an action for damages. If the contract has bisn rescinded, it no 
longer exists to be specifically enforced, and thaJbreaeh of what 
does not exist, cannot be the ground of an action for damages. 
The contract may be rescinde#^.by consent of pames, or by what 
is called novation, i. e., by entering into nlperfectly new contract 
whjbh supersedes and puts an end to th^ old one. The interven¬ 
tion of a new person or of, a new term may be such a novation 
as will extinguish the former contract. Where a stipulation is 
introduced into a contract, that on the ha^ening of a certain 
event, it will be void ; this is generally consfeued to mean that 
the contract becomes voidable at*.the option of the party -injured 
by the happening the event, sq that if he take any further 
steps amounting fo a waiveif^i^veontraet will not have been 
lescinded, and may be specifically enforced. 

We now come to the second class of defences, which are as 
follows• 

I. The incompleteness or uncertainty of the contract. 

II. The want of fairness or hardship of the contractj^ 

HI. The inadequafy of the consideration. 

IV, Want of mutualily. 
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V. That the contract is ultm vires, 

VI. MisrepTesentation. 

VII. Mist^e. 

VIII. The incapacity of the court to perform part of the 
contract. 

IX. The want of a good title. 

X. Default of the plaintiff, 0r acts done in contravention of 
the contract. ^ . 

XI. The inc^^ity of the defendant to perform his part 
of the contract. ' * 

XII. The lapse of time, 

I. The iiichmplelenese of the contract as distinguished from the 
uncertainty of the contract is thus exjdained by Mr. Fry. Under 
the^fprmer head fall those cases^Whpre there is the absolute want 
of some term of the contract; under the latter those where it is 
not the entire want of the term, but the want of sufficient 
exactitude in it. The completeness is tt> be ascertained with 
reference to the time at which j)roceedings for specific performance 
are commenced. Where the want of completeness arises from 
the default of the defendant, as in the case of an annuity for three 
lives to be named bv him, and he would not name them, this 
will be no good defence. In this case the plaintiff* was allowed 
to name them, and specific perf'ormance was tl^n enforced. The 
subject-matter of the contract, the parties thereto, the price and 
the terms, must all be stated in order 'to constitute completeness. 
With reference to the subject-matter, the maxim id cerium 
est quod eerfum reddi potest, applies, and it will be stated with 
sufficient certi^^e if it can be imderstood from the description, 
even coupled with extriusie evidenEie to show what is the subject 
of the description, ' Mr. Ogilvy's house' would, therefore, be 
sufficiently complete. Evidence could be adduced to shew what 
house was meant. With respect to the price, ‘ £1,500 less than 
any other purchaser would give' was held not to be sufficient. 
An agreement to s^l at a price to be fixed by two valuers Would 
be complete enough, unless the valuers failed to agree, and there 
was no provision for appointiilg an umpire, in which case the 
contract could not be specifically enforced. But if'tlie agreement 
were to sell at a fair price, tbe“edurt would a^rtain what would 
be a fair price. Incompleteness has been held to exist—where 
an agreement for a building lease did not state when the term 
was to commence, and when it did not state the length of the 
term—^where it was not stated from what time an increased rent 
was l^commence—^where a contract for a partnership was silent 
as to'me amount of capital to be provided—where a contract for 
a lease of lives neither named the lives nor settled by whom they 
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were to be named. Instances of the uncertainty of the contract 
are—where Mr. Kean was under an engagement to perform at a 
theatre, but nothing was stated as to when he was to perform or 
in what character—where marriage articles were prepared by a 
Jewish Rabbi iji an obfecure fbrm said to prevail among the 
German Jews—where there, was an agreement for the sale of land 
for building purpose, but. there was a doubt about the plan to 
be incorporated into the deed—;where there was an agreement to 
give the plaintiffs accommodation for the sale of their articles in 
the defendant's refreshment rooms, and to furnish them with the 
necessary appliances. With rei^ect to the defence of incomplete¬ 
ness or uncertainty, it must be remarked, that a decree for specific 
performance is an order to do a certain thing, and there must be 
no doubt about the thing to be done, while an action for damages 
demands reparation for the non-iulfilment of a contract about the 
term's of which, if' it has not been fulfilled, there is nothing to be 
gained from discussion. In' the one case a positive, and in the 
other a negative, proposition is to be maintained, and the former 
requires clearer proof than the latter. 

II. The want of falrnese ami the headship of the contract 
may be thus distingpished. The former has reference to existing 
circumstance at the time at which the contract is entered into, 
while the latter looks more to the results accruing from these 
circumstances being wha€ they might reasonably be expected 
to be, or otherwise. Want of fairness and hardship must, 
however, be both equally judged of with respect to the time of 
making the contract, and subsequent events^t wholly unlooked for, 
cannot enter into the calculation. The unfairness may be either 
in the terms of the contract it^lf, or in the circumstances under 
which it was made, as when one person takes advantage of 
another, who is intoxicated or under some undue pressure, to obtain 
his coi^nt to an unfair bargain. When one of the parties 
knows and Jhe other does not know: or when one of them sup¬ 
presses a fact), which, if known to the other, would entirely alter 
ms intentions, this will constitute^unfaimess. If A sold to B 
all his intereirt in a pertain cai'^ at'sea, both being aware that 
the ship had’bxperienoed rougj weather, and might possibly 
have been lost, t|iough there ^‘as a chance of her coming safe 
to port, this would bb a good bargain. But if A knew for cer¬ 
tain that the ship had been lost while B did not, this would be 
unfairness which would be a bar to specidc performance. In 
the fbnner case one boi%ht and the other sold what might be 
worth nothing; but in the latter case, though B bought what 
might he worth notiiing, A sold what was worth nothing. " Where 
A contingency exists, it must be such to both parties. If one 
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views it as a. contingency while the other knows that it has 
been reduced to a certainty, this will constitute unfairness. 
"Kie mental incapacity of the parties, though falling short of 
insanity, their age, poverty, the absence of proper advice, and 
other such matters, will be regarded in judging of the fairness or 
otherwise of a contract. Again, where the enforcement of a con¬ 
tract will cause injurious results to tlilrd parties, this will be held 
to be unfairness sufifTcient tO; stay the court frt)m interfering. 
Turning now to the hardships of the contract, hardship is of two 
kinds—^patent and latent. Where it is the result obviously flowing 
from, the terms of the contract, >:«vhlch both parties have entered 
into with equal means of knowledge, the court will be very 
reluctant to admit the plea. Where, hownver, the result is not 
an obvious one, and it arises from something collateral and so far 
latent, that it could not have beai present to the minds of the 
conti’actmg parties at the time of making the‘ contract, the ease 
is different, and the court will aceejpt the defence, llie leading 
case as to the hardships of the contract is the Duke of Bedford vs. 
the Trustees of the British Museum. The Duke resided in South¬ 
ampton, afterwards called Bedford House. In 1675 he cohveyed 
to a Mr. Montagu adjoining land for building a mansion, Mr. 
Montagu covenanting witii the Duke not to use the land in a 
particular manner, so as not to interfere with the Duke's enjoy¬ 
ment of the adjoining lands. Suhsetjuj-ently, these lands of tiie 
Duke were covered with buildings, and Southampton house 
pulled down to make way for streets and buildings, and thus 
the object for \|hiehyfhe covenants of 1675 had been made, ceased 
to exist. When a suhsequeijt Duke of Bedford sought to restrain 
the trustees of the British Museum, who claimed under Mr. 
Montagu, from using the land in a way at variances with these 
covenants,—sought, in fact, specifically to enforce those cove¬ 
nants,—hardship was considered a good defence. 

III. The inadequacjf of the consideration is a question which 
courts of law will not enter into, but in equity it will be con¬ 
sidered, when it is sd great as to be an evidence oi fraM, Where, 
however, it does not amount to elfciudication of fraud, it will be no 
ground for relieving a man from a contract which he has wittingly 
and willingly entered into. To? use the words of Lord Eldon, 

' unless the inadequacy of prjp is such as shotSks the conscience, 

* and amounts in it^lf to conclusive and decisive evidence of fraud 
' in the transaction, it is not itself a sufficient ground for refasing 
' a specific performance.' Where an est^ worth £3,500_^ Was 
sold for £5,000, the inadequacy was held hot to be great enqugh 
to be a bar to specific performance ,* but where land was sold for 
teh times its value;i as the condition of a loan required by the 
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purchaser, a poor and illiterate man, in order to prosecute a g<»d 
claim to some valuable property, inadequacy of the consideraladn 
Was held a good plea to a suit for specific performance. The 
adequacy or inadequacy of the consideration must be judged of, 
with reference to 'tlie time at which the contract was made, and 
not with referencfedo subseqiient events. 

IV. Want of mufnalUy exists where the contract is capable 
of being enforced by one of the parties, but not by the other. 
The simplest instance is a contract with a minor, who can sue at 
law while he cannot be sued upon an agreement made with him. 
Specific performance of such a contract would be refused to the 
one jiarty against whom the other party could not have the same 
remedy. The mutuality must be judged of with reference to the 
time at which the contract was entered into.* It will be no valid 
objection tliat the defendant shhsequently lost his right to enforce 
the contract against the }>kintiff. One very important exception 

-to the above rule is, where the vendor riot having the whole inter¬ 
est he agreed to sell, and the vendee not knowing this fact, the 
former cannot enforce specific performance against the latter, yet 
the vendee can msist on having all the vendor has to sell with 
compensation for the difference. 

V. That the contract is ultra ^ures is a defence restricted to eases, 
in which one of the contracting parties is a corporation. Corporate 
bodies created for special puiposes can contract only with special 
advertence to the purpose for which they were incorporated. Other 
contracts being in excess of their powers are void, and cannot be 
specifically enforced. A , railway company is bound to employ its 
funds for the purposes provided by the Act to which it owes its 
existence.,^ A contract to build docks, or improve the navigation 
of a river, would be ultra vires, unless these works were very 
clearly connected with the railway, and contemplated by the Act 
passed for its construction. If a company were incorporated by 
an Act of the Supreme Council for fhe reclamation of the Salt 
Lakes nearJCalcutta, a contract by such a company for- the con¬ 
struction of docks at Kidderpore, pr for bridging the 
Hooghly at Howrah^ hr for irrigation works in Cuttack, would 
be ultra vires, and eoul^not be specifi(^y enforced. 

VI. Misrepresi^nlalioit will be a good defence, when the person 
setting up this plea has been induced to ente? into the contract 
through reduce on a statement ac|jiially untrue, which the other 
party, knowing it to be false or not believing it to be true, made 
for the purpose of bringing about the ^contract, which becomes 
an unfag one, in consequence of the fact stated being otherwise 
thqn repres^^ Where a person states what he Meves to be 

out liihicli is not so, both parties having eqiuil means of 
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knowledge, this will not amount to a misrepresentation. It 
would ^ no defence to an action at law on a contract, that a 
person having no direct intention to deceive made a random 
statement, which afterwards turned out to incorrect. It is 
otherwise at equity, where a mhn making a statement must be 
reasonably satisfied of its correctness. It is h^essary that the 
statement which amount® to a misrepresentation should have 
been actually relied upon 1^ the other party. If he have 
resorted to other means of knowledge, and have relied on the 
result of his own enquiries, he cannot set up as a misrepresentation 
a statement upon which he did not depend when making the 
contract: and, even further, if .j| purchaser has means of know¬ 
ledge within his power, and neglects to a^Vail himself of them, 
he will be debarred from this defence. Mferepresentation difi^ers? 
from fraud in this, that the former *may he the result of want 
of proper care, and may he made heedlessly, from no bad or dis¬ 
honest motive; while the latter implies a cornipt and dishonest 
intention. 

VII. Mistakei to he a good defence, must be mistake as to 
facts and not as to law. In equity as well as at common law, 
the maxim ignorantia legis non esecasat is followed. The 
mistake may be that' of one or both parties. Where it is on 
the part of the defendant who would be the sufferer, it will be 
a good defence, if the plaintiff have in any way contributed to 
it; if it be the result of undue influence, mental imbecility, 
surprise, or confidence abused. Even in cases where the mistake 
is purely due to the defendant himself, the' court will refiise to 
enforce performance, where the contract is clearly one which he 
would never have entered into, had he not labored under the 
mistake, and where an opportunity was wanting "for that due 
deliberation, which in ordinary oases would have obviated such 
a result. Where an agent went into an auction-room, and hav¬ 
ing heard the description of a lot different from that for which 
he was employed to bid, but was under the impr^sion tliat it 
was the same, .and ha4 it knocked down tohins; speeffie perfor¬ 
mance was refused. The ageht might certainly have informed 
himself that the lots wgre different, but he acted in haste and 
without much time to set himself right. Where the mistake 
is on the part of the plaintiff alone, he will not be allowed to 
correct it, and then enforce theb^^ntract. Where both parties to 
the contract were at the tiine of contracting in error as to the 
subject-matter of the contract, this will void contract. 
Where the mistake is not as to the subject-matter of the con¬ 
tract, but in the reduction of the agreement to writing, the eourt 
will interfere to correct the error. Where both parties have 
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Art. \.-^Minute of Governor-General of India on Municipal 
Government, August, 1864. 

A mong the many nostra, which State quacks have eug^gested 
for the cure of the evils of tlie Auglo-ludiaii system of , 
Government, none appear more plausible and more I'easonabljpi'' 
than, the application to India of the time-honoured institution^ 
of unpaid and honorary Magistrates. The question really cuM; 
deep into the foundations of Government, and touches the 
secret springs of the art of subordinating the many to the feiiy 
in the interest of all, which is called Civil Rule. The sub|<^t 
has, however, been handled very superficially : the meagre 
has a very liberal exterior, and is very easily brought intoja 
nominal existence, and thus it has obtained favor in many 
quarters, and support from many men. As one of the pheno¬ 
mena of the times, though not likely to outlive the decade, it 
deserves at our hands a careful examination. 

The Anglo-Indian Government has always set up the charac¬ 
ter of being conducted on the highest principles—that is to 
say, for the benefit of the people—the mass of our subjects. 
In spite of the abuse and contempt which have been lavished 
upon the grand old Regulations of Lord Cornwallis, no , 
unprejudiced reader can rise from their perusal witnmit % high idea 
of the beftevolence and wisdom which dictated them. A great 
contrast is in this respect presented by the avowed principles 
and practice of the Butch Government of Java, a Government 
essentially on low principles, under which the people went 
absolut^y for nothing, and the energy of the rulers ivas directed 
to the expansion of a culture to benefit European s|>eculators, 
and the ehare^lders a Home Company, So deeply engraved 
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in the spirit and consciences of the servants of the old Anglo- 
IndmnoQovernment is the feeling, that the rule of the English 
tsan only exist, if it tend to the benefit of India, that it is to 
that instinct that we trace the otherwise unnatural resistance, 
offered b;)r the public servants of an English Government to 
the English settlers, towards whom sympathy of education, 
country, and religion, would naturally have attracted them. 

Another feature of the Anglo-Indian system was the entire 
absence of the aristocratic element which exects so powerful an 
influence in the mother-country. A proper subordination of 
ranh to rank', and grade to' grade, in the official hierarchy, was 
found to co-exist witliout difficulty with a complete sense of 
equality of man with man. Every Englishman considered 
himself as good as any other Englishman. Even a wider 
phraseology has been assumed, and the whole community* has 
been grouped upon a European platfrom. It is only with 
difficulty that the social distinctions of the educated and the 
gentle are maintained, and the distinction between classes 
18 scarcely observed in a community, Yfhere every one 
considers himself just as good as his lu^ighhour, and finding 
yjst convenient to ignore his own antecedents, spares himself 
^he trouble of inquiry as to the birth and education of any 
one else. The same principle has been extended to natives, and 
^he vulgar theory, that one black man is as good as any other 
Ak ck man, has often been offensively and practically aot^ upon. 
IHdeed, one of the complaints made by the better classes on the 
ccitquest of any new province, is tliat the English try to be just 
i,iio all, but make no distinction of persons. The civilly disposed 
foreigner treats noble and peasant with the same civility, and 
the man of loose speech and unrestrained hands, treats all 
classes with the same want of sympathy, and with the same 
disregard. 

TiB within a few years the idea of associating unpaid and 
honorary agents in the State machinery of Government never 
entwed into the heads of any one, and when the convulsion caused 
by the Mutiny suggested the expediency and necessity of 
giving the j^per classes some interest in the maintenance 
of Britia|i rtfl^ theidea was in some provinces coldly received, 
in others it was so rashly worked out that the experiment has 
signally failed, and a reform, the ^rm of which was healthy, 
h^ become an objact of ridicule from the foUy of those 
'who hastily adopted it. 

Emphatically, in India we sit upon a volcano. We Bother 
IcBow, nor do we seem to 'oare, in which direction the next 
of comprei^ed force will take pk^ : that it will 



m 


Unpaid Native Ageney* 

take place before long, there is no doubt. Some sudden spark 
may set a kingdom on a blaze, and if a European war were 
raging at the same time, we should be quite unable to oope 
with didiculties on a grand scale. All the plaster of European 
civilization will then fall off, and .we shall find ourselves in a 
struggle with races, of whose aspirations, and of whose genius 
we are utterly ignorant. This is the vice of our centrmizing 
and delocalizing systerS. 

The Turkish Q-overnment have adopted, in their system of 
managing conquered provinces, entirely opposite principles. 
Instead of being rendered subject to all the laws of their 
Mohamedan conquerors, the Christian communities are allowed 
to govern themselves, and have no relations to the State, 
except that of paying.tribute, and supplying soldiers. Although 
these communities are not safe from lawless acts of tyranny, and 
are reminded from time to time that they are a conquered 
people, yet they are never interfered with as the citizens of'-"*' 
European states are, for the sake of uniformity and good govern¬ 
ment. Most of their institutions and laws are so completely their 
own, and administered by themselves, that they might almost 
be said to form independent republics in the midst of 
Military Empire. Moreover, the Heads of each nationalifej^*'' 
are in the pay of the Government, and find their own intereip 
and their own dignity in maintaining the existing state of affairs/^’ 
and under ordinary circumstances would be the first to conv^ 
intelligence of an impending storm. Such a system of r^ 
is incompatible with the high notions of a Christian Govig^- 
raent, which looks upon subject nations as solemn trusts obu).- 
mitted to their charge in the great interests of humanity. 

Is there, then, no way, in which the people of India can be 
employed to tbeir own profit in the task of self-government ? Are 
there no details of the executive and judicial machine, which 
can safely be trusted to honorary agency ? Can no assistance 
be derived from the general public ? Much every way, but that 
assistance must be sought for in a manner suitable to the habits 
of the people, and in a mode which harmonizes with those 
institutions which we introduced, and to those principles of 
good government which we cannot as Chrisidans abandon. 

We proceed to enumarate them.— 

I. Municipal organizations for executive duties, 'Ir, 

11. City and rural Councils for the expression of opinions^ v 
and representation of grievances. 

III. Honorary Police Officers. 

IV. Arbitrator under the guidance of Civil Court fl»d 
Jurors. 
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Y. Assessors in criminal trials. 

VI. Jurors for discovery of local customs^ or definement 
of landmarks. 

VII. Tribunals of Commerce. 

VIII. Honorary Boards of City Magistrates. 

IX. Honorary Registrars of Deeds. *"' ■ 

X. Councils for j^joPcatiou of trade disputes. 

XI. Councils of cinmliation iu family quarrels. 

It must be remembered, that in India there are no educated 
classes living on the capital realized by their ancestors. The 
service of, the Government is the. aspiration of the educated 
classes, and the remainder live hy petty trades and manufac¬ 
tures, or by agriculture. It is true that every one seems to find 
unlimited leisure for holidays and pi>grimages, but this arises 
from the uneconomic distributfon of labour, and the fact that at 
ijrast three men are found doing the work which might be well 
done, by ime. T)ie more wealtliy classes are generally very 
luxurious and very lazy, and, as a rule, entirely devoid of public 
spirit. Power, if desired at all, is coveted as an instrument of 
oppression, an engine of revenge, or a means of unlawful gain, 
must also not be forgotten, that in India race has trodden 
or rather trodden down race, religion has jostled with 
lligion, and the community itself, like the language which 
ley use, and the dress which they wear, is made up of hetero- 
«j^eou6 elements, which no time or art ever will weld or fuse 
tii^ther. Thus, in any attempt to make use of the people, 
met with irreconcilable claims of di^^iity, and inextin- 
..jl^^iabie animosities and contentious. Anew element of dis¬ 
cord is flung into a family by the unexpected and uncoveted, 
elevation of one member to an unsuitable dignity, leading to 
H false accusations, bribery, anonymous petitions, and even mid- 
' night assassinations. The gaols of some districts hold prisoners 
who might never have erred but for this additional poison 
introduced into the body corporate. 

. We proceed now to notice in detail the functions which may 
be entrusted to honorary agents. 

1. Municipalities.—In every city or town there is the germ 
of this drgauization> which has only to be regulated and developed. 

, .,,We must neither be deceived by the snare of the reformed 
Ki^rporations of England, or the degraded shadow which has been 
P^mlowed to survive in such countries as Turkey. It has been 
^marked by a writer well acquainted with the subject, that the 
municipal institutidns of these countries amounted to little 
.|]ttcre than an arrangement fo]f facilitating the collection of 
Fiscal convenience was the end and object .of the 
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institution. Each district or town was assessed to pay a certain 
amount, and the re-partition of that was left to the Manicipality. 
The system was, therefore, too intimately connected with a badl 
system of taxation to become the means of training a nation to 
freedom and justice. The alien ruler allied himself with the 
chief people ii^M league of plunder of the poorer classes. We 
must start tlierefore on the basis, the Manicipality have 
nothing to do yivxiV'Tmperiat tax^io^or the adminietraiion of 
justice. Nor should the absurdity be perpetuated of universal 
sulTrage. If ever there was a measure likely to ruin the peace 
of an orieiiful town, it is this. The principle should be that of 
selection by the Government of a limited number, with reference 
to the peculiar size and constitution of the community for a 
fixed period. No hereditary claim should be admitted. The 
members must he of good character and repute, in full possession 
of their faculties, resident, and in tolerable circumstanceis.^^ 
Their duties should be to provide for the conservancy of th#^' 
town, and be the raoutii-piece and representative of their t 
fellow-citizens. Byelaws for their guidance should be drawn 
up, steering clear of the two rocks of slavish subservience 
to the officials of Government and complete independence. 
Gradually, as the art of self-government is learnt, and liberty 
is distinguished from licence, the reins should be relaxed, and 
the influence of the local officer be felt more by advjicd 
than by orders, and in this way .the next generation niay 
be trained. 

By such a Municipality would be arranged the form which local 
taxation is to assume, and the mode of collection: penalties 
would be enforced on their prosecution. The assessments for the 
Municipal Police being a contribution to the Police fund of the 
province, must he fixed for the year in consultation with th|| 
officer ' of Government, but the remainder should be spent a* 
the discretion of the committee subject to a formal audit 
and report. Conservancy, improvement, and ornamentation 
of streets, erection of public buildings, and the numerous petty 
details which vex the hearts of Magistrates, should be made 
over to the Municipal body, who will communicate freely but 
demi-officially with the Magistrate, upon whose intelligence, , 
forbearance, and knowledge of mankind, much will depend. 
Unless therq are funds to spend, such a body is not requjig ^ k^ 
If they are properly contributed, the members should be 
free scope to work, and not be crushed, or humiliated. ; 

same time there should be no plundering, no civil jobbing, no 
oppression of the lower classes, and, if the lethargy of the 
upper classes induce a stagnation, the officers of Oovepiinent 
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most resume those povrers, which were delegated neither to be 
abased, nor to be neglected. 

II, But another and more crying want will be sappUed by 
such Municipalities. As already remarked, we daily walk upon 
volcanoes: we neither know the feelings of the subject millions 
nor do we care. It would be ludicrous, if it were not danger¬ 
ous, to read the reports of some district odioers vouchiug for 
the opinions of the hundreds of thousands whom he is supposed 
to represent. Bound each European community, like dies round 
the honeypot, dutter and bask a few select sycophants and toadies, 
who represent, to tbe ofScial eye, the general Public. As well- 
dressed natives, with a conventional fawn and flatter, they get 
access to the ruler, to urge their own or their neighbour's eases. 
At odd times, they feel the direction in which the Court 
wind blows, and trim their sails ficcordingly. Thus are accounted 
^i^r the inconsistent opinions fowarded at different times from the 
ij^me locality, being tbe reflection of the same thing through 
different coloured glasses. Moreover, there are subjects on which 
the best natives would give wrong opinions, or partial opinions. 
Let us reflect on the suggestions with regard to polygamy, 
divorce, or the treatment of women, which a Mahomedan deputy- 
collector of lax morality would tender, or the advice with 
regard to rent rates, which would be gleaned from a council of 
lai^downers. The only remedy to this evil is to hold periodical 
Ci^ and penal councils in each district, for the expression of 
Qpmious, and the representation of grievances. The city and 
t^wn Municipalities and the village Headmen, as legally con¬ 
stituted, should be convened annually, and oftener if required. 
There is the common council of the district, or sub-division of 


district. The new measure should be propounded and explained, 
JThe secret grievance, long gnawing the vitals of the community, 
^ould there be boldly spoken out, or guessed from the murmur- 
ings. The corrupt official would there, by general acclamation, be 
depounced, many a mistaken idea would he removed both on the 
Stoe of the governors and the governed, and even where we could 
not concede ,a cherished wish, or yield to a deep-rooted antipathy, 
Still we could explain our motives, and ask for toleration to a 
measure in which concurrence is hopeless. 

III. We now pass to the honorary police officer. The 
ization of the police has been of one great, though indirect, 
" ge, in that it has drawn a distinct line of severance 
the executive police duties of the public prosecutor and 
. ||(ejudicial duties of the Magistrate or Judge. They were too 
;|Uh .blended in old times, although essentially different. It is 
the iKilicem take pamm cognizance of every 
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oflTence, and to report it in the diary, and to take active oognmnce 
of certun offences, in which the State, as the representative of 
society, determines to prosecute. So also it is the duty of the 
general puhlio-to give information to the police of the occurrence 
of certain offences, and to assist *the police under all circum¬ 
stances. Then it often happens, that the people have the 
knowledge without.^the power or inclination to act, while the 
police who have the power are deficient in knowledge. Moreover, 
under the new procedure the proceedings of the ])olice are brief and 
simple: he records no deposition, and hazards no opinion as to 
the guilt of the offender. The chief qualifications of a police 
officer are honesty, intelligence, and local knowledge, and these 
aie often found in the person of the * llural Notable,' who is 
to he. met with in Svery district, though under different desig¬ 
nations. He is one of the peoj/le, but slightly in advance of his 
neighbours. Under the old regime he occupied a position of 
considerable importance, which he often abused, but under our 
levelling system he has been reduced below what is his due,'and 
has lost a sphere of great usefulness. Such an individual vested 
with police powers and remunerated by an annual payment, 
supplies the hiatus, which yawns between the stipendiary police 
and the people. Nothing escapes bis ken, and the real history 
of each mysterious occurrence, which baffles the alien detective, 
cannot long escape the influential denizen with his secret chai^ 
nels of information. We are, therefore, strongly in favour of 
this measure, but the selection must be cautious. If the class 
of men do not exist they cannot be created. Where they do 
exist, the precise duties must be explained. They must know what 
they may, or may not, do, and they must be carefully watched 
and loyally supported by the district officer. The snare must 
be avoided of attempting to encourage a cheap police in. thiH 
way. It is not economy, but efficiency, which is sought for 
by the measure: a wise forbearance should be exercised, and 
technical errors be overlooked, if essential jnstice has been done. 

IV. Arbitration has always been had recourse to in our 
Civil Courts, and provision is made to remunerate the arbitrators 
who are withdrawn from their proper duties. Under a native rule 
tliis is the only machinery for the adjudication of disputes: under 
our own rule it is a very favorite one, but when the court .un^j^r- 
takes to execute the award of arbitrators, it must havft .|m^ ;, 
guarantee for the correctness of the decisions. The evil 
which has attached to this mode of employing honoi^ry 
has arisen from the unskilful and careless bianiUing* of arbi^a- 
tors by judiciid officers. It is not enough to oveor the 

ease to parties whose names are suggested by the but 
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the issues mnst he carefully drawn, and the matter to be disposed 
of by the arbitrators most be set before them distinotly, and 
they mast understand that beyond tliese points they most 
not go, and that their awaixl must be so framed as to be capable of 
execution by the Court. With these precautions their awards 
should be final, except on proof of corruption or^inis-direction. 
The greatest care should be taken to relieve the arbitrator from the 
irksomeness of long journeys and long delays, and the services 
of the same persons should not be repeatedly pressed ; and never 
should distinguished, and respectable iiuiividnals be called upon 
to arbitrate' in the petty concerns of tlieir humbler neighbours. 

V. As Assessors and Jurors in criminal cases, the better 
class^j can be employed with, great advantage to themselves 
and to the cause of justice. By the Code of Criminal Procedure 
provisons have been made, and one or other of these two alterna¬ 
tives must be adopted by every Sessions Judge. When jurors are 
made use of, their verdict is final, and here is the difi^culty. 

’ Grave doubts are. entertained of the entire suitability of juries, 
even where centuries and generations have made them part of 
onr common law and common life; but the people of this 
country are timid, ignorant, and superstitious, and when juries 
are employed, we must take,account for the escape of many an 
undoubted offender. With assessors tliere is not the same risk. 


‘JV'hen well-handled by the presiding Judge, they form an impor¬ 
tant link between the witnesses and the Judge, the interpreters 
of many an imperfectly understood phrase, the suggesters of 
many a clinching question. The greatest pains should be taken 
to prevent their labors becoming irksome to juror or assessor, 
and some remuneration should be given, when real loss has 


been incurred. As a rule, the natives of this country can 
always find leisure for a holiday or a wedding, and should be 
taught that every good citizen must serve his country. 

VL Jurors to be convened occasionally for other purposes, 
and the discharge of duties, which no one but themselves 
can adequately perform. When a local custom h^s to be 
discovered, or a family or tribal law has to be placed beyond 
doubt^ this can only be effected by the convening the notables 
of the neighbourhood in sufficient number as to secure notoriety, 
]tow!edge, and impartiality. 

' We pass now to Tribunals of Commerce. In no particular 
type of an ancient civilization appear more conspicious 
in the mercantile relations of the people of India, 
jiples of book-keeping, laws of bankruptcy, partnership, 
a boundless system of credit and exchange, three 
the notice of the officer charged with the trial of 
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civil suitgi It is niuoh doubted wbethev iutrioatecsaes iuvolviug 
questiotis of mercantile law are dispo^ied of in a manner that 
is creditable to the Judge, or satisfactory to the pities. Often 
cases are kept back from the courts, hnd attempts made to work 
out s private ^mpromise. It is, therefore, roost expedient 
that Tribunals of Commerce should be constituted in all 
marts and entrepots of coromeroe. A list of notable citizens 
of unblernislied commercial reputation should be prepared, 
and a certain number each year should form the Tribunal, 
which should act in concert with the Civil Judge of the city 
without any independent jurisdiction. For instance, when a 
suit has heeu lodged in the Court, the issues should be carefully 
drawn, and the case tlien made over to the Tribunal, wj^o would 
forwald their award to the Court lo be embodied into a decree: 
time, the advantage of local knowledge and judicial exactness 
would be combined. Where the unpaid agent fails, is in want of 
system and exactness,—where the paid Judge fails, is in want 
of local knowledge and patience in unravelling complicated 
accounts. 


VIII. Against any employment of individuals as Honorary 
Magistrates, and Honorary Civil Judges, we protest. The 
absurdities which have been perpetrated in this direction during 
the last seven years baffle all description. There is something 
on the first blush of the scheme so- liberal, so practical, so 
English-ljke s visions are called up of the country Squire, not 
that he has always proved impeccable when the case before him_ 
involved the atrocious crime of poaching. But ever since the 
time that Lord Canning, himself sprung from the people, went in 
for aristocratic principles, the cry has been taken up by many 
popularity bunting politicians, who in tlieir own country would be 
democrats. Thus, it has Iiappcned that in the Funjab and Oude, 
the wolves have been formally vested with judicial power over the 
sheep, and many a Jagheerdar and Talooquhdar, who had a few 
years before been shorn of powers to injure, which he had abused, 
found himself legally vested with powers Criminal, Civil, and 
(Heaven save the mark!) Revenue, over the unfortunate people, 
who by their ill-luck fell under his black shadow. The time 
come when both the classes, above alluded to, may be eattineCf^i 
If it be asked what is the difference between a Jagheerdar Knit’ll 
a Talooquhdar, it may be replied that it is something like thh •; 
difference betwixt a crocodile and an alligator, the sathei^veitoue ' 
power, but a slightly different snout and a differ^tly 
though equally eapaeions, Jaw and belly. Atifni aai' 

prqfmm, ia the motto of this class. They are jgtkK^I 
indolent, and have not any qualification for the/" " 
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justice, wliicli, if done, at all, is done by corrupt underlings. 
Yet while the.greatest pains were being taken to improve the 
administration of justice, by the examination of Government 
servants, and the introduction of codes of law, at the same time 
these savages were introduced, and jurisdictions formed for 
their amusement, or gratification, or glorification. So over¬ 
sanguine were the partizaiis of this measure that in the reports 
of a province, famous for fulsome praise, we find that an actual 
change. In the appearance of the people owing to this measure, 
is vouched, for as visible to the naked eye. One native Magistrate 
is praisefd for the efiicienb discharge of liis duties dni*ing a period, 
at the close of which he had not actually been invested. One 
kindly ||^d Honorary Civil I^agistrate ai a loss how to decide 
a civil suit, ordered a decree for the plaintiff, and an order on his 
own treasurer to reimburse the defendnnt. Everything was 
gradually becoming * Honorary* up to the time of the advent 
of the present Viceroy, an officer of very different experiences 
and sentiments. We believe that the tide turned, just when 
Honorary School Masters were about to be appointed. The next 
step would have been Honorary Surgeons and Vaccinators. 
The extreme left of this school proposed something like the 
abolition of all fixed tribunals, and the substitution of migratory 
Courts composed of white-robed agriculturists convened under 
shady groves to sweep up the j>etty disputes of the vicinage, and 
pass on. Common sense and a sense of ridicule triumphed, and 
jtliese schemes have been abandoned. Some of these honorary 
officials died, some were dismissed for gross misconduct, or for 
political misdemeanor, and we understand that the number willnot 
be added to. We heard the other day an axiom laid down, that 
all the bud-mouthed champions of injured Rajahs, the men who 
write little volumes in defence of native States, and in abuse of 
British Governments, invariably are found to have native domestic 
ties. We cannot vouch for this by an exhaustive examination 
bf such, brochures, but we can lay down another axiom, that the 
advocates of these wild schemes of honorary agencies, and mak¬ 
ing to the people to do gratuitously work for the perfor- 
mee Uf whieh they are highly paid themselves, are generally 
sj tnfieys, with vast arrears of business which they ought to 
tve got through. 

The trutli seems to be that so long as we collect the revenue 
the country, we ate bound to provide the best machinery for 
1 ^ministration ofjustice that is available j we are bound to seek 
in bur schools and colleges, natives of good family, 
* », and good repate, to pay them well, treat them 
\em well, give them a good day^s wages for a 
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good day^f work, receive them with honour and respect, and excite 
them to secure a good nWe among their fellow-countrymen. 
Unpaid labour is notoriously bad labour; unskilled labour is 
notoriously bad labour also. Xt 'is idle to suppose that it 
takes years to qualify a man to be a surgeon* or a school 
mai-ter, and that any^ one is good enough to dispense justice. 
How little they know of the difficulty, who say so! Honest 
men have openly declined to undertake honorary duties, 
which must, if properly discharged, occupy a great deal of 
their time. Dishonest men will jump at such duties from 
the indirect advantages, especially as regards coercing or 
frightening the agriculturists, which they anticipate. We trust 
that this policy has '<lrorked itself out, never again to be had 
recotiTse to. * * 


These remarks apply to the rural jurisdictions which have 
been carried out in the interests of districts for the express benefit 
of particular individuals, without the least consideration for judi¬ 
cial fitness. In cities and towns, however, there are sometimes 
found men of respectability and education, who, having retired 5 
from active business, are not uiiwiliing to lend themselves to the . 
service of Government, and constitute a Board of Magistrates for 
the disposal of petty cases. Their numbers secure honesty, the 
immediate presence of the Magistrate prevents abuse of power : ' 
the residence in cities guarantees a certain degree of education, 
respectability, and character. This measure differs in ioto from 
the vesting a single ignorant jungle savage with power, at a 
distance from control, over the very people who require being 


protected from him. 

IX. The idea of an Honorary Eegistrarship of Dee^ has been 
suggested, but it appears to be just one of these duties which 
should be entrusted to a paid agency only, because unless 
honesty and accuracy are secured, the object of registration is 
lost, and the dispute is transferred from the question of the 
truth of the transaction to the correctness of the register. 
It is a mistake to suppose that in any part of the world ,people 
will be found to discharge any routine duty for stmn^s 
gratuitously. The Honorary Registrar would certainly, helto| 
very long, require an unauthorized remuneration to induce 
to discharge his duties. Why not allow him fees at once ? 
if fees are allowed, there is no difference between him and a^-; 
other stipendiary. If the real meaning of the movement Ip 
to induce respectable members of the non-official classes^; 
undertoke the duties of Registrar on the authoriz*^ 
tion, thm'e can be no objection, but such an emplpyni^ftrniai 
honorary. 
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X* A Court of Industrial Judges^ or, in otlier vrords,a €oiiii« 
cil for tlio adju(licatioii»6f trade disputea sbotdd be established 
in every large manafaeturing town, to assist the Civil lodge 
in settling disputes betwixt workmen and masten. A difference 
composed by advice is belter than a strife decided by a judg¬ 
ment. The Council should be elective, and composed of 
masters and workmen, and formed of two chambers. The 
former should assemble in private for the purpose of conciliation, 
and the latter in public to adjudicate in those cases where the 
friendly attempts of the first chamber have failed. It often 
happens- that disputes with regard to wages or apprentices 
arise, which are entirely imintelUgible to the ordinary Court, 
but which are capable of easy solution if brought before such 
a tribunal* as we now propose. ‘ 

XI. Councils of conciliation for family quarrels. 

We cannot do better than quote an extract from an article, 
published in this country many years ago, .and which fully 
describes, the advantage and object of the I'amily Council. 

' Numerous are the eases of discord in a family, which shall 
. * never see the light, but which, under the unfeeling policy of 
'the Anglo-Indian Courts, are brought at once into the broad 
'glare of the Court amidst the shame of the litigants, and the 
'derision of the bystanders. Numerous are the cae^ of doubt 

* and difficulty, especially in the family of the widow, the minor, 
'and the issue of double or ill-assorfed marriages, where the 
' voice of legitimate authority is required to compose the strife, 
' and arrange for the fnlure. The sudden death of the head 
'of the house sets rival wives, the mothers of rival families by 
'the ears. Step-son is rancorous against step-mother. Sach 

* demandft more, and gets less than his own right. The village 
' or quarts of the town is scandalized at the curtain being 
'raised, that screened the privacy of a respectable eilazen, 

< i^^hose body, if a Mohamedan, is still feasting the jackals in 
! Ik^oining cemetery, or whose ashes, if a Hindoo, are still tied 
napkin, preparatory to their transport to the Ganges; 
' BtSI&^ble men with tears in their eyes have sought the 
'^nceof the Bnglish ludge in such hard cases, and sought 
in vain*. There is no alternative betwixt dragging into Court 
>tthe wife of their father, or submitting to be deprived of the 

* |^e}s and f^raphernalia of their own deceased mother. The 
aei^unts of the firm have to be laid open in fiiU Court before 
T-brothers can relax the gripe on each other’s throaty which 
on the death of their parent* The minor Is plan- 
"" of system in his household. No dowry is fbrth- 

|^j|||nrphan girl. For the settlement of such diffieultes 
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' the admirable institaiion of Family Cotmoil presents a ready 
' remedy. Composed of the agnates and eognates of the &miiy, 

' it eboald be convened by the Judge. AH attempts to deceive 
^ them will fall through : ordinarily'they will have the credit at 

* heai^t, and even snpposing.that they could not get the litigants to 
' agree to their award, still their recorded opinion of what is right, 

* and their discovery oF the value of the property, will furnish 

* the regular Courts with materials for a sage decree.' 

There may be other occasions on which the assistance of th% 
people may be solicited and obtained in the management of civiO 
affairs: but it must always be in subordination to the constitute^ 
tribunals, and acting as an auxiliary, and not as an independent' 
agency. We do not say that os the people are habituated to 
self-government, they may not b6 entrusted with larger powers. 
We see with satisfaction that natives are members of the Council 
of the provinces, and of the Council of the Empire. We are 
glad to hear of their forming themselves into associations, and 
assembling to discnss political questions. We are glad to bear of 
their establishing organs of public opinion, and availing them¬ 
selves of all the constitutional methods of influencing, check¬ 
ing, and advising the Government. We rejoice to see them in 
high office, members of the highest Court of Judicature, and fil¬ 
ling numerous stipendiary offices in every part of the Empire. 
What we object to is the tempting them by sinister motives to dis¬ 
charge the sacred duties of a Judge gratuitously. It is officially 
reported that one Honorary Judge does not like the trouble 
of deciding civil suits : he does not object to decide of revenue 
oases : probably he is a party concerned in them. Analyse the 
motives of any' one of the petty chiefs, whom impulsive 
Governors have turned into Magistrates, Civil Judges, and 
Police officers, and they may be generally reduced to^ a wish to 
increase their own importance and feather their own nests. 

We have the liveliest sympathy with the unrepresen^d 
people of India, scattered in their thousands of villages, con^^- 
gated in their hundreds of towns. Many of the 8erv|i|tii .of 
Government, belonging to a school now dying out, hav^speiiit 
years among ibis people, and learnt to love and respect jis ; 
they have no horses or elephants to lend to the Englishndi^j^l; 
no banquets .or nautcAea to invite them to, they make no -griftf 
show at a Durbar, but they «re the people, whose interesff 
should be dear to us. Our heart's desire is to see them educated ana 
elevated, and in due time they will see many things more 
than they do now. But the improvement must be upwards. 
the hereditary*scoundrel, who, gross, vicious, 
selfish, pitiless, plae^ bis bloated person betwixt 
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and tha paoplo, we. wish to have nothing to do. In times 
past he may have had his use, but the present belongs to the 
industriotts agrieultnrist, the enterprizing merchant, the men of 
education, and the men of character. 
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Art. it.—1 "Report on the Administration of CHpU Justice in 
the Punjab, for 

3. Punjab Civil Code. Part II on Procedure. 

' 3. Act XIX of 1865 (Punjab Courtis Act.) 

T hree thousand years l»ave now passed away since TCtn^ 
Solomon wrote, as the sum of his experience of all earthly^ 
transactions, ' there is no new thing under the sun.' Although ' 
since then, the progress of the world in discoveries, both of prae- 
ticallmd theoretical import, has been extraordinary beyond all 
calculation, and therefore -in one sense we are ready to deny the 
proposition; yet in another sense we are bound to admit that it 
is as true as ever. Our life, modified indeed by the ever progres¬ 
sive changes of the civilized world, but still unaltered in its 
essential cliaracteristics, runs on from year to year just as it did 
from the first. The topics which we discuss this year, may bo 
new in form, but in their real nature do not differ from the sub¬ 
jects on which we dilated long ago;—senates meet, debate, and 
are dissolved, and we review their labours or oriticise their errors; 
great men die and we write their epitaphs; new men come for¬ 
ward and we prophesy their career; and thus we do from day to 
day, not from year to year,—^there is no new thing under the 
Sun. 

Of no place in the world can this be said with more truth 
than India, and that notwithstanding the real and constant 
progress of the country, and the gradual development of its 
resources, which is steadily being accomplished, our duties, onr 
troubles, our amusements, all recur with constant sameness. The 
daily journals score up anew the same kind of subjects; the 
season's ball, the hunting party, tlie station scandal, and ^Ihe. 
reported law case, again and again fill the columns, and 
for something new, , v'j.fli'i 

Our present subject forms no exception, for our reflectidillt|^^" 
excited by the perusal of one of those ever recurring publicatid 
an ' Annual Report on Civil Justice'. Da^ by day onr Judges 
struggling through tangled mazes of lying evidence to find the 
right and the truth; and year by year their labours we tabulated, 
digested, and arranged, and then set forth in an ' Annnal Report/ 
pointed with many a sententious paragraph, and adooaedi perl 
with some flourishes of departmental oraise. accotfi'^ 
taste of the compiling authority. 
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The mention of a Ciril •Tnstice Bepbrt usually sug^geets no 
promise of interest for the general reader, and not much greater 
hope of reward to the philosophic enquirer, who desires to fol¬ 
low the traces of the march of intellect, or note the progress of 
law and social economy. 

We say * usually', for there are, no doubt, exceptions to the rule. 
Although it may be true as regards a report from a long estab¬ 
lished province where law and procedure are now very much 
what they were years ago; yet it cannot always be accepted as’ 
sruO when the report treats of the progress of a recently organized 
iimiriDoe which is in all the vigour of growth, and- where law 
fis being introduced step by step, so that its eflfect on the popu¬ 
lation may be traced from year to year. Even should the rejrorfc 
of such province he deficient iiT ability of writing, or feeble in 
its generaliaations and reasonings from observed premises, still 
its mere statistics have an interest peculiarly their own, and 
which will reward a patient examination. 

Of all such provinces the Punjab is, perhaps, the most note¬ 
worthy. It is more advanced than the Central provinces, and 
others similarly situated’; it has passed through more striking 
vicissitudes, and has been the object of more concentrated 
efforts of both physical and moral energy; while at the same 
time, tlie great variety of character, habit, and manner, ol^er- 
vahle among the many races that are to be met with in its 
social districts, affords wide scope for the study of the progress 
of social economy, and for the effects which British law and 
British civilization are producing on the wholely different 
clai^ets, which together make up the population of the province. 
Nor is this the only plea we can offer for drawing the attention 
of our readers to the affairs of the Punjab, The public eye 
hoS;; by the mere force of circumstances, and ruled by argu-. 
mb'^tor the voice of the public press, been constantly attracted 
frontier province of our Eastern Empire, ever gipce the 
when first the flower of Sikii chivalry gallantly but 
trove against British power, till now when exhifoions 
ind manufactures are the order of the day^ and the 
of Sikh chie^ and Mahomadan princes are adminis- 
_ thein^nal economy of their own cities, and even dispen- 
justice ie thew own people, ^ided by English law and a rea- 
procednren while peace and harmony reign over all the pro- 
IVom the Indus to the rich plains of the Sutlej and Beas. 
Punjab has been thi^ scene of so many etirring events. 
Is been the field of. so .many experiments, if we may so 
' Ijiadministrative Oovernment, that all classes of mind 
, mstiuetive interest. 
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Sifcimted in the frontier of our Empire^ surrounded^ and pertly 
inhabited, by wild and lawless tribes, it lias eve^ been re^^arded 
both in a military and political point of view, as a province of 
almost incalculable importance. A campaign on the Punjab 
frontier excites more anxiety and interest than man)*^ an event 
of much greater magnitude in Hindustan proper; the skill and 
care too, that have been .Jirought to bear on our dealings with 
the frontier tribes and neiglibouring powers, must be admitted, 
even by those who do not approve the principles on which we^ 
haye acted, to surpass in vigour of execution, and skill ofman- 
agement, almost anything they have witnessed in our relations 
with other states. 

Physically and liistorically too, the province has always been 
a centre of interest. Tlie arcliseologist traces witli new delight 
the footsteps of the Greek inva(mrs, whose relics in the shape 
of coins and carvings are to be found in various parts of the 
country. Everyone of the five rivers is classic ground; and 
the northern frontier" abounds with relics of an art that has 
long since passed away,—sculptured forms whose delicacy of 
workmanship, beauty of detail, and dignity of design may well 
excite the admiration even of the artists of the nineteenth 
century. 

Not less remarkable are the natural features of the province. 
The botany of the Himalaya, with the curious study of climatio 
changes that belongs to it, the opportunities afforded for the 
comparison of its flora with those of similar elevations in oilier 
latitudes, and the experiments that have been made in introducing 
and acclimatizing valuable plants, tea, cinchona, hops, and many 
others, have all furnished an inexhaustible fiind of interest to the 
scientific or economic investigator. 

For geological studies there is, perhaps, no province in the 
world which .presents more striking opportunities. In the Hi¬ 
malaya the primary and meiamorphic strata are developed with 
a grandeur that fills the mind witli awe, while lower down the 
beds of the Suvalik range have thrown a marvellous light on the 
study of testiary strata, and the fauna belonging to that period. 
Besides all this, useful mineral products are to be obtained ia 
various parts of the Punjab mountain-tracts;—the purest rodt 
salt, the finest iron, alum, borax, sulphur, petroleum, and even coaly 
■—all come from the Punjab, and in the case of some of theaa 
products the rest of Hindustan is supplied from its markets^ 

Bat apart from, all the interest that the natural aspect of 
the province is calculated to excite, there has been yet a greater 
source of interest, and that is the remarkable histoiw^ of 
conquest, its progress, and gradual settlement, togeth%^Wi4h 



26a > dml Troeedure m tie Punjab* 

K 

tH« history of the career of the men by whom thew changes 
were effected. That keener interest should be felt in subjects 
like these, is not wonderful, for such an interest is at once 
more natural, and also one which can be felt by a far larger class 
of observers. As men, we naturally take more interest in the 
acts of men than in the study of rocks, or in the search for 
remains of Greek civilization: all classes listen with delight to 
the recite of the exploits of British arms, while comparatively 
few care about Suvalik fossils or Himalayan flora. 

The career of the British in the Punjab, especially when seen 
through.the golden haze of the past, which hides many features 
and defects while it dims not the lustre of brilliant acts, is one 
most flattering to our nation. The conquests of the province, 
effected, after two arduous wa]|;s, against an enemy which met our 
onslaught as few have ever met it before or since, is one of the 
greatest triumphs in the history of British India; and it is im¬ 
possible to review, without sympathy and pride, the progress of 
those efforts at good government, which ended in the complete 
re-organization of the country. We still read with eager interest, 
bow skilfully Henry Lawrence guided the delicate politics of the 
Besidency days, how earnestly John Lawrence toiled, nor spared 
himself for rest or recreation; how, when difficulties gathered thick 
and dark, and the second war was imminent, every man, soldier, 
orcivilian was at his post; how Vans Agnew suffered, and how 
Edwardes and Lake fought before the walls of the guilty city 
of his murderers; and how when the last war was over, the 
Board of Administration was organized, and systematic Govern¬ 
ment begun, how Commissioners supervised, and Settlement 
Officers toiled, till the Be venue and J udicial systems were reduced 
almost to their present forms. 

The officers who have worked in the Punjab, are, in truth, 
just the kind of men who cannot fail to attract public sympa¬ 
thy. They were not great statesmen, they were not profound 
lawyers, but they were gallant soldiers—hard working, steady 
men, whom difficulties could not daunt, no hardships overcome. 
TJ»ey went about among the people, they decided cases on the spot 
with a procedui^ highly shocking, indeed, to the learned Counsel 
of! the Inns of Court, but admirably suited to the time and to 
the people, and which was even reflned and formal when com¬ 
pared to what had been in use before its introduction. If a 
crisis came, the energies of such men were at cnee called forth. 
In the hour of dan^r, in situations of unparalleled difficulty, 
t^ey exhibited a skill in planning, and a courage in acting, which 
;^jts.;at ojaoe the wondi^r of their enemies, and the glory of their 
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Tli» a»yB, indeed, of those troubles hara now passrf aira/'; 
gteen fields and g^olden crops are now thriving over plains that 
were once red with the carnage of battle; but the old spirit 
of the Punjab has not died out. If ever the storm should gather 
again, no doubt there will be found ’men to face it as bravely 
and as skilfully as ever; we must remember also, that 
days of peace and progress demand no less ability of bead and 
hand for good management; that in Civil Government 
difficulties arise and dangers beset, the conquest of which is no 
less a real triumph than the more brilliant victory of a battle 
field. 

To the fame of the Punjab and its officers there are, no doubt, 
many. detractors; men who sneer at Punjab reputation, and 
talk with many a coiiteraptuous ghrase of non-regulation pro. 
vinces^ ’of soldier-judges, and of magistrates who work in their 
shirt sleeves; of-courts without barristers, and benches without 
legal formalities ; but the very 'fact of the existence of such a 
class proves conclusively how wide-spread and sounding a 
name the Punjab has obtained. 

We do not write for the purpose of exalting the Punjab, or 
panegyrizing the officers by whose labor it was conquered, 
settled, and ruled. Fortunately, such men need no encomiums; 

^ they stand on their own merits: we write simply to call atten¬ 
tion to the singular interest which attaches to a study of the 
progress of the province, and also to show how excellent in all 
its essentials is the system of administration, which has hitherto 
been pursued in the Punjab, while at the same time we wish 
to shew what improvements are wanted to make it better still; 
above all, we'^write to expose the error of that ultra-conservative 
spirit which would restrain such progress, and would debar 
the province from the benefits of the improved laws and pro¬ 
cedure that have been devised since its establishment, and are 
only waiting till energy and discretion shall put them into 
operation. 

When we address ourselves to the study of the state of civil 
justice in the year 1864, we have to bear in mind that the pro¬ 
vince has now been fairly under British rule for fifteen yearn. 
We purposely omit from the calculation the previous years 
during which an attempt was made to govern the cohntry 
under the nominal authority of the Sikh Durbar. Such a period 
can hardly be counted as a portion of our present systematic 
rule. We do not intend for one moment to deny that much 
improvement was effected during those years, by the earnest 
labour of that great and good man Sir Henr^ Lawrence, 
and by the officers who helped him in working out his 
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wise and well-matured plans and principles. We eannot tell 
how tar our present sueoess may be due to the unceasing care 
and unrelenting kbor, wbieh prepared the soil for the growth 
that was to follow. We mnst ever remember that the first 
benefits of British justice, and the first blessings of a fair and 
equitable settlement of land revenue, were given to the people 
of the Punjab under the direction of Henry Lawrence, long 
before the faithlessness and corruption of the Sikh Government 
for^d upon us the second war, and the permanent annexation 
which followed it. 

We cannot but pause to contemplate with gratitude and pride 
the memory of him who was the father of ail progress in the 
Punjab i whose name has piissed away all too soon from the 
annals of the land for whose ^good he spent the energies of a 
life-time, and the lustre of whose name from the day when 
he was. taken from the province, has passed to those who 
deserved it less, atid who took his place, because they could 
follow out a theory which the mind of Henry Lawrence, honest 
as such great minds always are, could not agree to. 

Notwithstanding, however, the eminent value of the preli¬ 
minary labors of British officers during the days of the Besidency, 
and of the three years which preceded the establishment of tiie 
Board of Administration, we cannot fairly speak of the actual 
commencement of our judicial system before the appointment 
of the courts ot Civil justice, and the promulgation of these 
principles of Civil Law, which were to guide them in hearing 
and deciding suits. These were entirely the work of the Board, 
They arrayed the courts in several grades, mudi in the same 
manner as they are constituted at the preseutK^time. They 
made each court subordinate for the pui^oses of revision and 
appeal to the one above it, giving the upper courts power 
to revise and modify the orders of the lower ones, even though 
no re^lar appeal was presented ; and this system of gradation 
prevails still, and has now been stereotyped by 4^cb XIX of 
1865. Such a system was eminently necessary for a province 
in which, at its first establishment, a number of officers, military 
^nd civil, without any special judicial training, were called on 
to bear and decide civil suits. Every one had to learn: in the 
course of the process many blunders were made and many 
points overlooked,} hence it was impossible to render the orders 
of all grades of courts final. 

The officers, whq sat in the superior Courts, were, or were 
^pected to be, men who„ had always great experience of work, 
W, opt legal knowledge and ability. To these adone could the 
' the final prdftr be .entmii^d* The . excessive wideness 
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of appellate jurisdiction, and the extreme freedom with which 
appeals are allowed even beyond the legally fixed period of 
limitation, should always be curtailed as soon as the body of 
judicial officers in any province has attained a practical know¬ 
ledge of the work before it, and as soon as the courts present a 
regular aspect. Such curtailment has, no doubt, taken place 
to some extent in the Punjab j we .think, however, that tlie fiici- 
lilies of appeal are still practically too great; but we shall revert 
to the subject of appellate courts presently. The courts of 
original jurisdiction are guided in questions of law by the pro¬ 
visions of a treatise called * Principles of Civil Law,* wl»icb was 
prepared under the sanction of the Board by Mr. Tetnple, under 
the direction of the then Judicial Commissioner, Mr. Robert 
Montgomery. This code was approved by the Governor General 
in Council, and has the force of hiw under the provisioiw of the 
Statute 21 and 22, Victoria Cap 106. It would be foreign to 
our subject to enter on a discussion of the merits of the work j 
suffice it to say that it is and professes to be notliiug more than 
an elementary treatise, setting forth those plain and important 
principles which are the groundwork of law. A knowledge of 
these principles was considered sufficient for officers deciding 
the disputes of a simple and rustic population in which points 
of law rarely arose, and the decision' of which was generally 
to he effected by the exercise of common sense, together with 
patience and care in ascertaining facts.. 

It must be admitted however, that since the first promul¬ 
gation of the Punjab Code, the country has undergone much 
change. Commerce has been developed enormously j and, as a 
natural rHiilt, a new class of cases has arisen which are much 
more difficult to decide, and in whieh nice questions of contract 
law, of limitations of exchange laws, and the like, not unfie- 
quently arise. This class of oases lias been further augmented 
by the spread of European trade, and by the establishment of 
merchants, public companies, and trading firms, in the Punjab. 

The increase in the more difficult suits has, no doubt, 
chiefly taken place in the large cities. Although the average 
value of suits in such places does not (except in the case of 
Delhi) show much above the average of other districts, this 
result is partly due to the still large majority of small parole 
and bonded debt cases; and the fusion of all into one general 
average almost precludes the possibility of a just inference j but 
nractically there can be no doubt that there is far more legal 
knowledge required in the courts having jurisdiotion in large 
eities apd sti^ions, than in those situate in purely rural a^ 
remote districts. It is, therefore,,important (and this is generally 
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attended to hy G-oyernment) that the best legally qualified 
officers should be located in those places.’’^ In cities too^ be* 
sides suits pertaining to the mercantile classesi a considerable 
number of cases of disputed inheritance and succession, and of 
claims to land within the walls, come up for disposal: they 
often tax the legal knowledge of the Courts, and frequently 
demand a considerable knowledge of Hindu and Mahomedan law 
for their settlement. Still the change has not, on the whole, 
been so great as to demand an utter renovation of the text 
books. Notwithstanding the large increase in the numbers of 
such suits'as we have described, the chtss of simple suits for 
debt, cbiefiy between the money lenders and the agriculturists, 
is largely predominant. In all these, and, indeed, in very many 
among the more intricate class, the qualities of strong common 
seuse, untiring and determined energy in the ascertainment of 
the real facts, a good knowledge of tiie people, their character, 
their manners, and their language, are possessions far more 
valuable than legal acumen and technical knowledge. 

If any one doubts this, he need only examine a number of the 
records of carefully decided suits in the Punjab, and he will 
find that there is scarcely one issue of law drawn to forty of 
faot. 

The result of this is, that the principles of Civil law set 
forth in 1849 have held their ground till the present day : the 
requisite additions to them being provided for by the admission 
of principles of English law, derived from precedent or from 
the standard authorities in the various branches of legal literal 
ture. * Whenever,' says Mr. Cast, ' the Punjab Civil Code 
'speaks clearly on points of substantive law, it univer- 
' sal application without reference to the,nationality of the 
' litigants, and no foreign law can be imported to over-rule it. 
'Whenever the Punjab law is silent, the Judge has then to 
'fall back on equity and conscience, and a rule must be 
'abught from the two great reservoirs of legal principles—the 


* The work of Government in the location of its officers hM been not inaptly 
compared to the work of the artist in Mosaic, who has before him 
various coloured fra^ents of marble each of a different hue or shade, but 
all capable of iMiing mted into to one part or another of the design, so as to 
form together a h^monious whole. A Oovemmcnt has under it a number 
of difTerent officers, each with different mental and physical habits, tastes, 
powers, and capabilities; the art is to locate each in the position for wh^h 
he isi h^ fitted, and in whidi his particular capabilities will he most railed 
iv|to|daj. The moip perfectly Government does this, the better wUl the 
mmmoe be managed, and especudly so in nOn-regulation territory, where so 
A on individual dfoit and ability* 
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* English and Koman laws. Where they agree there can he 

* no doabtj vvhere they differ the Judge must ddbide,' * 

Much assistance has been rendered in the study of legal prin¬ 
ciples by the circulars of the Judicial Commissioners. Some of 
these are exceedingly valuable. But circulars, it sh^mld be re¬ 
membered, lose their value by being imperfectly circulated, and 
rarely codified. Every five years at least the circular orders 
should be arranged, classified, and consolidated, and all the 
superfluous or cancelled orders removed. The imperfect circu¬ 
lation of these publications, above alluded to, also requires 
remedy. Instead of printing a sufficient number, and keeping a 
store of copies, which might be distributed or even sold to 
applicants, so few are now struck off that there is scarcely a 
complete set to be found in a district office. The circulars 
would" be gladly purchased by officers collecting sets; t at any 
rate a sufficient number of copies should be sent to each district 
to admit of a complete set being put up for the use of each Court 
sitting therein. At present it is often impossible, without 
hours of delay, to obtain a given circular, especially if it is not 
of recent date. But the most absurd plan of all is to publish 
circulars only in the Gazette,'vrxthowi printing them separately 
at all. Circular are usually quoted by their serial and general 
numbers and dates, not according to the date of the GctzeUe they 
appeared in. It often happens that a circular of June is in a 
Gazette of July, and the student has to take down a whole file, 
and waste much of his time in searching through page after 
page, till by some happy chance he hits upon the particular 
number containing the desired order. There is no index to 
help him/lfp that does not come out till the close of the year. 
All this trouble is the result of a silly attempt to save Govern¬ 
ment a few rupees, the amount of which is absolutely impercep¬ 
tible in a year’s account. When the type is once set np it prac¬ 
tically costs no more to print a hundred copies than one. But 
to return to our immediate subject. The Punjab code, aided 
when requisite by authorities on English law, and also by the 
circulars of the Judicial Commissioners, and the published rulings 
of the High Court of Calcutta, forms a very sufficient reference 

• Ruling of the Judicial Oommisdoiiers on points of law, referred by 
Judges of ^6 Small Cause Courts. 

t It would be a very good plan if the printing and pnblicaWon of all circu¬ 
lars were entrusted to some one press or company. ^ It might there he so 
arranged that officers could, by a yearly payment (just like a subscription 
to a newspaper), secure for themselves the receipt of a copy of every order 
immediately on its publication. Every careful officer wonla be only wo glad 
to pUy such a subscription, and thus all expense to QovmiiUent jn prinung 
would be saved. 
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fpr questions of law; it is very rarely that a case cannot be met 
by consulting otie or other of the aulhorities enumerated. 

’Whether these laws may prove sufficient in years to come 
remains to be seen, but there is every probability that they will 
last quite as long as they are required, that is to say, until a 
great Civil Code shall be promulgated, and certainly if the pro¬ 
vince goes on progressing at its present rate, it will be quite 
ripe for the great code whenever it appears. , 

Still it must be admitted that there are some objections to be 
urged against the Punjab Civil law. In the first place, it is 
not good that the Judges should be left to search for rules of 
law from books each according to his own fancy. It would be 
much better if the Punjab code were amplified by authority 
from standard sources, especially in those Chapters which deal 
with the subjects on which qiiekiious most often arise, such .as 
contracts, torts, mortgages, or partnerships. We here take 
occasion to mention the very useful publication of a code, am¬ 
plified somewhat in the manner described, by Mr. F. R. Scar¬ 
lett. TUis book lias scarcely received, in the Punjab, the 
attention it merits. It is of great use to the student, but 
would be infinitely more valuable if the iiew matter were more 
thoroughly incorporated wdth the old, and the whole puhlishhd 
by authority, having, like the original work, the force of law. 

Another point to be mentioned is thh very unsatisfactory 
state of the la#, as regards those questions in which the lean loci, 
custom, and the principles of iliiidu and Mahomedau law, have 
to be consulted. 

In such eases tlie Punjab code affords the most meagre infor¬ 
mation. To take, for instance, the case of Hindu inb^f^^nce. The 
code enumerates the first few relations that stand in succession, 
and then says that it is not necessary to go any further with the 
list. Now every body knows that sons succeed the father, and so 
on, and consequently disputes among the near relatives, notorious¬ 
ly entitled to the succession, are extremely rare; as to the mere 
question of preferential right, it is precisely among the more 
remote relations that disputes of succession occur, aud on 
these the ccfde is entirely silent. The different schools of 
Hindu are themselves conflicting on these points, and if the 
opinion of pundits he taken, it usually happens that no two 
of them agree, and still oftencr there is no pundit in the 
district really competent to give an opinion at all; those who 
Are referred to frequently- quote a number of verses in Sanskrit, 
which they but imperfectly understand, and which often have 
nothing whatever to do with the case in question: in fact the 
j^undits quote them merely because they do not like to aftpear 
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Ignorant of therO' &mi anoieiit literature. Owing to the^ 
lincertiE^y of the lawy' by wustas^ and 'fatwas* are frequentljr 
taken by eoorts in the PiMija|>, altbou^h they are illegal and^ 
ought not to be; in themselves^ the foundation of any judgment. 
We might multiply instances, both finm the Hindu and< 
Mohamedan law, but space forbids us. 

In the case of a conflict among the schools of Hindu law, 
it should lie clearly ^certained and anthoritatively laid down, 
that one school or the other, be it the Benares, or Mithila, or 
any other, is the one which obtains iu the Punjab. The 
provisions of the could ihen be clearly ascertained. An¬ 
other very objectionable feature in the present practice is the 
excessive facility, with which what ii termed * local custom,' 
and even family custom (Kuldch^r), is allowed to over-ride 
positive law. That > some customs: are of wide and, indeed, 
universal application in the province canhot be denied: such, 
for instance, are the rules that the daughters of landowners 
do not succeed to the inheritance of land, in ^referenge to any 
degree of male relative, or that if a man dies leaving a widow 
and his son's widow, the latter has the preferential claim to 
the property on a life tenure: but well-ascertained customs 
might be reduced to writing and fixed, and then the objectiou- 
able uncertainty would-be removed. Arbitration is a favorite 
resort when difficult qu^siiions of custom arise; by this means 
a settlement may be effbeted, but it is not easy to determine 
whether it is a really jusjb one; and such decisions throw no 
real light on the points at issue; at any rate they do nothing 
towards the definition and right apprehension of the custom, 
80 as to form a precedent for future action. 

One of tlm^ost striking defects of the Punjab law is the want, 
both in law procedure, of rules q<s to succession arid inheritance 
in European cases, and as to the administration of estates. 

But this state of things is greatly. If not wholly, remedied 
by Act X of 1865; and therefore it is unnecessary to dwell fur¬ 
ther on the subject. 

We have been able only thus briefly and imperfectly to delineate 
the Civil Laws of the Ponjab, as our principal concern is with 
the action of the courts, and not so much with the law they 
administer. It ww, however, necessary to present the reader 
with at least ah outline of the latter, otherwise our subsequent 
reflections would be, in many respects, unintelligible. We now 
tmm to review briefly the present Law of Procedure by which 
the courts. are guided. 

The primary rules ate contained in Part II. of the ^Principles 
of Gvil Law/ above alluded to. We,think that this part of 
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the treatise is iatnnsioally inferior to the first part; but be this 
as it may^ its rules answered well enough in the first days of 
our Government wlien we began to hear and decide oases i!U: 
districts, where previously even an approach to a formal pro¬ 
cedure had been utterly unknown. The people having little 
idea of time and its divisions, stringent rules for firdng the 
attendance of parties and witnesses were impracticable; the 
processes issued were in the simplest forms possible, and the 
instructions to the courts for carrying out their orders and 
decrees, were on the same scale. To take the case of execution 
of decrees; a® nearly all the decrees were given for small sums, 
which could be realized at the worst, by distraint of the 
chattels of the debtor, nothing but simple rules as to the manner 
of such attachments are to be found in the code. The more com¬ 
plex forms of property, (so to speak) as ineorporeal rights, bank 
shares, annuities, and salaries, were then almost unknown* and 
the code is wholly silent about them. It is not too much to 
say that ^le Punjab procedure law gives no information on two- 
thirds of all the questions of procedure that would arise in a more 
civilized state of society. We will go even further and say, that 
such has been the progress of the country during the fifteen 
years that have elapsed since the code was promulgated, that 
the existing law is practically useless in two-thirds of all the 
disjmted points of procedure that come before our courts at the 
present time.* We are willing to make exception in favor of 
those districts where there are no troops, no British merchants, 
no large traders, and no banks, but in all stations whei’e such 
institutions exist, and these are steadily increasing in number 
and importance, we affirm that our statement is strictly true. We 
cannot be charged with inconsistency in objecting ^ the present 
state of procedure law, while we consider the state^of substan¬ 
tive law to be comparatively, if not positively, satisfactory. A 
country^ is ripe for a reasonably precise procedure, before it is 
ready to bear a very strict code of substantive law. People 
practise the usages of trade, and acquire property in various forms, 
enter partnerships and take contracts, while still in a compara¬ 
tively uncivilized state; and long before, they are educated 
enough to uiMlerstand and remember minute rules of law. And 
in this country especially, it frequently happens that on^ party 
to a contract may be quite ignorant and simple, though the other 
party be wealthy and intelligent; indeed the majority of 
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* In some utterly roral districts, no donbt, these questions do not arise, therh- 
ffie <U$oulty is not ielt. Bat it js no reason that, because there are some 
di^iobi which do notreqnirS S better procedure law, those districts which do 
•e require it, should be delwred th^reirom. 
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cnotraot dealings, we should say, do exliihfl' this peculiarity. 
Hence in all questions arising out of such transactions, sirnple 
and general principles of law must be tbe basis of all judicial deci¬ 
sions, and real equity must be allowed free scope. This state of 
things may last out well for many years. But with procedure 
the ease is quite different. It jnust be remembered that pro¬ 
cedure laws affect the courts much more than the people, while 
with substantive law, it is, if anything, the reverse. 

Procedure was invented to i^aeilitate the despatch of forensic 
business, substantive law to create, define, and protect the rights 
of individuals and of the public. To shew the deficiency of tlie 
pi^sent Punjab rules, we have only to revert to the case of execu¬ 
tion of decrees already alluded to. The rules are fitted for a 
state of society, when the only kinds of property which existed 
and need be attached,^ were household or shop goods, grain, trin¬ 
kets, and the like : houses and land were but rarely seized on ; 
the procedure rules deal only with these. The moment, therefore, 
that society has advanced sufficiently for other kinds of property 
to be held, and the courts liave to attach bank deposits. Govern¬ 
ment and bonded securities, railway and other shares, salaries, 
debts, and so forth, the law proves defective. Attachments of such 
property cannot be effected by analogy with other attachments, 
for no analogy subsists. The courts in fact can only invent a 
procedure in such cases, and this uniformity, which is the soul of 
all reasonable procedtti;e,.is at an end. Moreover, tbe persons 
in whose hands these kinds of properties are held, on behalf of 
the owners, are under heavy responsibilities; they cannot give 
up these deposits and shares at the order of court without a due 
and formal * authority for doing so. Only fancy the manager 
of a large bank, responsible to his head office in Lombard street, 
being called %a to allow the deposit of one of his constituents 
to he attached on tlie authority of a vernacular ‘ ribharSJ such 
as would be sent to a tahsildar to attach tbe chattels of a villa¬ 
ger! He requires a formal process in a language which h#under- 
stauds, definitely authorizing him, according to the provisions 
of a known law, to make ovel' monies tp4he court. It should be 
remembered that we have only taken up by way of example, one 
single topic of procedure: if we were to examine others we should 
fijid the law equally defective; we cannot, however, do so without 

♦ By * formal' we do not for one moment mean, to have every process or 
document drawn up with all the ridiculous prolixity and complication of an 
English law paper. Such follies were only invented to provide fees for 
attorneys and clerks, and wo trust the legal anthorittes will ever be on the 
alert to prevent, as flir as it is their province to do so, such absurdities from 
taking root in the Baiqab. All we contend for is clearness and prectsimi in 
foria. ' 
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fwr Axoeeding: tl# limita of fl iJevieie. Whenever the code 
is sUdbt with respect to any*transactions that the courts have 
even occasionally to g'o through, it is defective, and hopelessly so; 
in a case of positive Taw, a Judge my decide according to ana¬ 
logy, equity, and good conscience, even where there is no rule 
laid down for his guidance, but in a question of procedure this 
is impossible. We have admitted already in a note the excep¬ 
tion of those country districts, where the courts have to do with 
but scarcely any but simple a;»riculturiBts: we do not apologize 
for repeating ourselves here, since this point is made much of by 
those who oppose the introduction of a procedure code into the 
Punjab. We doubt, indeed, whether the number and importanee 
of these districts is so great as the objectors would urge,—^it 
is certainly decreasing rapidly, but, at all events, it is a 
very poor argumeilt for withholding a good procedure law for 
the provfnee^^ to say that there are certain districts where the 
old law does well enough. Let a good and complete law be 
issued; if • in certain places a portion of its provisions do 
not come into use* the law will lie by; but at the same time 
there will be an uniform and satisfactory authority for settling 
questions whenever they do arise. 

The objectAons to a new procedure law might, perhaps, have 
some weight if there was no code yet in existence, and it became 
a question whether it was worth while to undertake the heavy 
task of legislation for the provinces; but when good laws are 
already enacted, and are only waiting to be introduced, we think 
them futife ihdeed. This leads us to consider another point 
that is raised, that the Punjab Procedure Code is not the only 
law in the province by which the courts may be guided; since 
there are the judicial circulars, and also the ruling of the Judi¬ 
cial Commissioners, which direct that on points on which the 
Punjab Code is silent. Act VII [ of 1859 is to be followed. 

Tijie circulars do not afford as much assistance in questions of 
procediMre as th(^ do in law; and as to this ruling relative to Act 
VlII, we consider that it is a complete admission of the iosuflS- 
eiency of the Punjab lawper ae, Wd are therefore much surprised 
at the earn^tness with which the present Judicial Commissioner 
of the province deprecates, in the report before us, the introduc¬ 
tion of the cfvil procedure code. We presume that Mr. Eoberts 
does not disapprove of the rulings of bis court as to the force of 
Act VIII, wheu the Puii^lab law is silent. If then those parts of 
Act Vni, which deal with points not mentioned in the Punjab 
law, are proper anAuseful, why is not the whole Act the same, even 
pn points which the Punjab law does deal with ? In other words 
sHiminating those parts of Act VIIl, which are not met by say 
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{xrovisions in. the Punjab code^ there remfttns the rest ef the 
Act coTering' the same subjects as the node; in what respect, 
we iusk, are the provisions of the Board's code better then those 
of Act VIII ? And if some parts of Act VIII are confessedly 
good for the Punjab, why not the whole Act ? 

There is another strong point in favor of the introduction of 
Act VIII, ei'her in its present or in an amended form. And, 
that is, that it is autually iii force in the Punjab in all the Small 
Cause Courts, whieh-deoided, in the year 1864!, more than one 
fifth of all the civil suits instituted.* 

The present state of the Punjab procedure also results in 
much confusi<*n and want of uniformity. The variety in the 
form of processes issued, is remarkable. Practically there are 
perpetual doubts as to which law is to be followed; each officer 
acts much according to his own opinion; one insists on carry¬ 
ing out the Act, wRile another is as eager for the code. Dis¬ 
cussions between the courts on these points art not unfrequeut. 

The principal objections however, which Mr. Roberts has to 
the introduction of Act VIII or its revised sncoessor, are based 
on a statement that these laws are ‘ elaborate and artificial.* 
How a procedure code can be any thing else bat artificial we do 
not very clearly understand j such codes do not grow by nature, 
they are invented and put togetlier by the skill of legislators 
to facilitate public business, and are, therefore, necessarily 
artificial. As to elaborateness we do not see how that is objec¬ 
tionable either. Elaborateness merely indicates that the law 
has been very carefully and deliberafely arranged^ and prepared 
with great labour, so as to ensure completeness in detail. 
The Penal Code (Act XLV of 186(^ is, perhaps, the most 
elaborate piece of legislation that has appeared for years, in this 
or, indeed, in any other country, but we never heard any one 
object to it on that account. 

We suspect however, that these terms are used without any 
very precise reference to their meaning. They are, an fact, 
synonyms for completeness and minuteness of provision for all 
possible question of procedure. If this be so, the objection fails 
entirely: for the fulness or completeness of a code affects the 
judicial and ministerial officers of the court, not the mass of the 
people. The Judges will have more to learn on the subject, and 
that is all. If the law is operating in a very uncivilized or rural 
district, a large number of its provisions will never be called into 
notion, but the people will not be the worse by the exmtenee 
of such provision, nor will the Judges be the worse for having 

* The total number of suits in the province was 103,73, of these 
22,976 were disposed of in the Courts of Small Causes. ^ 
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to #tddy them. On the other hand, in large cities and, stations, 
where greater difSouIttes and nice questions of procedure arise, 
there will ,be the inestimable advant^e of a read/ and authorita¬ 
tive solution to every question, instead of the hopeless efforts of 
the court to act without any definite guiding principle. We 
are unable to see, for instance, that the provisions of Act VIII 
of 1859, relative to the summoning of defendants or witnesses, 
are one whit mere difficult to understand, or more troublesome to 
carry out, than the loosely worked rules of the Punjab code on 
the same subject. If they^are more minute we think that it is 
infinteiy more troublesome for a Judge not to be told by law 
what to do at all,, than to be given minute instructions for 
every possible c^e that may arise. It is remarkable also, that 
Mr. Roberts should have taken the absence of judicial training 
of the Judge iu the Punjab as a ground for objecting to a good 
procedure law, We should have thought that the less trained a 
person was in judicial work, tlfb more he needed precise informa¬ 
tion and instruction on procedure. To conclude our arguments 
in favor of the introduction of a new procedure law, we shall only 
advert to the analogy of the Criminal Procedure Code. Act XXV 
of 1861 is at least as ^ elaborate and artificial ^ as Act VIII of 
1859, and yet no one can deny that it is working admirably, and 
that its introduction, notwithstanding certain defects in the 
Act itself, has been an unmitigated benefit to the province. Why 
a good Civil Procedure should be expected to prove otherwise we 
are at a loss to conceive. In advocating the supersession of the 
procedure of the Punjab code, we do not mean to bind our¬ 
selves to support either Act VIII or its proposed successor, which 
Mr. Roberts describes at ‘ double its length and still more elabo¬ 
rate.’^ We are perfectly willing to admit tliat there are defects 
in Act VIII, as far as Punjab courts are coiiceraed : for instance, 
the provision of the Act as to the distinction in summoning a 
defendant for final hearing and for settlement of the issues, is 
perfectly unnecessary. To the revised Code there are still 
gieater objections—^it is much too prolix; it contains a number of 
needless provisions, it savours in many places of tautology, and, 
worst of all, it exhibits that want of the classifying principle 
which —without detracting iu the leastfrom the well-earned repu¬ 
tation* of Mr, Hariugton,—we must say, too often characterizes 
the Acts drawn up by that eminent lawyer. The want we refer 
to is exhibited by the manner in which various provisions 
on the same point are scattered through widely different sections 
of the Code, so that when these are all taken together, they are 
found to qualify, and sometimes apparently to oputradiot, oue 
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This is not tho place, however, for kverli|eism on the new code 5 ■ 
and we will not dwell longer on the, sahject; indeed, reflections 
oh its possible operation as it stands would be premature, since 
the code is not yet beyond the r^ch of amendments and 
alterations. To express an opinion merely in passing, we doubt 
whether Act VIII, slightly altered, would not be the best law 
for the Punjab. 

It is now time to consider the action of the Civil courts. 

The jurisdictiou of the courts has just been fixed by Act 
XIX of 1865. Previous to that, the powers of different officers 
were described partly in the Punjab Procedure Code, and partly 
in certain circulars. The courts of original jurisdiction are the 
the district courts including courts of Tehsildars and courts of 
Assistants of tliree grades, having full, special, and ordinary 
powers,—the divisional courts, or courts of Commissioners, which 
hitherto possessed only appellate jurisdiction, but’now can take 
up any important civil cases they please. The highest court, 
that of the Judicial Commissioner, exercises only appellate and 
divisional jurisdiction, and will probably sooii be re-placed by 
a chief court, as described and legalized in Act XXIII of 1865. 
The Small Cause Courts are separate, and have jurisdiction under 
Act XI of 1865, &c. _ 

The courts of Commissioners and Deputy Commissioners 
can try and decide cases without limit es to value. Assistant 
Commissioners with full powers try suits up to 10,000 Rupees: 
and Asslstauts with special and ordinary powers have cases up 
to 500 Rupees and 100 Rupees, respectively. Courts of Tehsildars 
exercise jurisdictiou in cases within a limit of 300 Rupees, but 
every Tehsildar is appointed to a special limit as to the value of 
suits (within 300 Rupees) which he may try. Tehsildars only 
take up cases within their own tehsil, unless the case is specially 
refened to them by the Deputy Commissioner. Of the appellate 
jurisdiction of the courts we shall speak preseiitl}'. 

It will be thus seen, that Act XIX does not very materially 
alter the constitution of the courts from what it was before, 
except that it raises the powers of an Assistant with full powers 
from Rupees 5,000 to Rupees 10,000, and confers original 
jurisdiction on the divisional courts. The Act rather unnecessarily 
curbs the action of the local Government, which would occasion^ 
ally find it desirable to confer powers on officers in particular 
districts, without reference to the class to which that officer 
belonged. Such authority is not given to the Government by the 
Act. On the whole it must be admitted that it is an advant^e 
to have the Punjab courts constituted on a clearly defined basis j 
previous to this Act, the courts could not point to anyjrule which 
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them eneteiice and an^tivtty; these poiiv^rii tbo 
we)m onjij defined in cifoulars, which difiext^ fxom the rules of 
thf Procedure law^ and which moneovw were never ti^hry dloselyr 
aicted up to. ■ ^ ^ " 

Cases are instituted in pourt by means of petitions. Tbeise 
are received every day in open* court by the Deputy Com¬ 
missioner or his Assistants empowered to do so. The petitions 
consist not only of petitions of plainti but also of criminal, 
revenue, and miscellaneous petitions relating to local funds, 
lioeuees, pension's, and other money,matters, to town rules and' 
taxes, to applications for- copies of orders,- and many others loo 
numerous to mention. The miscellaneous petitions having been 
referred to the proper autliorities, the civil and criminal petitions 
aie distributed among the courts, according to the power of those 
courts, and with reference to the -uarnber of.cases previously on 
for the file of each. This is as<;prtuiaed by reference to a register 
kept for the purpose. The civil petitions include revenue suits 
(as they used to be called), and those class of claims which are 
heard summarily. 

Then each court gets a miscellaneous collection of civil and 
criminal suits simultaneously instituted, and they are all tried 
one after another to whichever side of the court they may 
belong. 

Besides these, the courts have to dispose of a number of cri¬ 
minal cases, which are not instituted by petition in court, but are 
sent up through the police as Crown prosecutions. These usually 
arrive after the court has commenced sitting and cause further 
confusion. 

Thi8> meiSe of work is the worst feature in the Punjab 
courts, and it is the most inexcusable defect, because it is qne 
which miglit be so easily remedied. All regularity of work and 
the maintenance of a definite list of cases for trial, by reference 
to which suitors may know when their case will come on,—^is 
quite out of the question. The court, let us suppose, has fixed 
a.set of somewhat important civil suits for hearing on a certain 
day.. The Judge has just entered on work of the day, When a 
heavy case of burglaiy or murder is sent up by the Police, the 
immediate hearing of which is necessary, lest the witnesses should 
be tampeiped with; or perhaps there is a man in artkulo morik, 
whose sUtements require to be taken down at once, or some 
police ofiSoers have been called in from their most particular 
dutka at a ^istanl station, and cannot be ddsmned. I^e civil 
cases are, therefore, postponed ; and those appointed for the day 
In question are thrown upon the next day^s file, which Is, of coarse, 
so on; and When this irtegolari ty is caused, 
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by one 09 described, bat by a multiplicity of ESich 
iaterruptiODS, all regularity is out of the question. A court 
nerer knows vrhat criminal work is likely to come in, and 
criminal cases cannot be deferred four or five days, as civil suits 
min, without inconvenience. 

When cases are thus put o£P, it frequently happens that the 
parties who have come in for a case with their witnesses, finding 
their case postponed, go off home in despair; and then they 
have to be summoned ^1 over again, or waited for till they 
re-appear. The parties are not to blame for this;—it is the system 
of the courts. It is marvellous that the average dumtion of 
cases is as short as it is. We suspect that these averages are not 
quite so accurately made out as they might be; we are quite cer¬ 
tain. .that the statenients, shewing the period of detention of 
witnesses, are largely manufactured without reference to facts ; 
the lists from which these average and general results are deduced 
are altogether in the hands of native writem, and no li^iad of check 
is, or indeed very well can be, exercised over them, as regards a 
great portion of the subjects dealt with. In speaking too of 
the short averages of duration, it must be remembered that the 
great number of suits tried in the Small Cause Courts, if includ¬ 
ed for the purpose of striking a general average, largely effect 
the result.* But even if six days be the real average, we do not 
think it a very low one for suits, whereof a large number is for 
sums under ten Rupees. Certainly it might be made less, if 
civil and criminal suits were separate, and cases heard with regu¬ 
larity and despatch. There is another great evil attending the 
confusion of work in a Punjab court. The eases are rarely, if ever, 
heard on the days appointed, and consequently people are most lax 
in attending the courts. Now, of all business in the world, law 


* In proof of the bad effects of the mixed duties of the distriet eonrts, 
we maj mention, that the total number of civil suits disposed of bjthe assis¬ 
tants and extra assistants, 117 in number, in the year 1864 amounted to 
29,777, while 8 small Cause Court Judges disposed of 2272 cases. Next, we 
must take into consideration the other duties of assistants: but supposing 
that each assistant only devotes half his time to civil work ; then in order 
to decide the above-mentioned number of oases, 5S or 69 officers solely en* 
gaged in mvil work would be necessary, (since 117 officers devoting half their 
time are equal to 68 or 69 devoting all their time.) Thtts, under oistrict pro¬ 
cedure, it &ke8, in round numbers, about 50 men to do rather more than what 
8 men do in the Small Cause Courts. We are willing again to make lar^ 
allowance for the more difficult nature of suits in district courts, for t^ 
necessity of a foU record and judgment, and for the punctuality which is 
enforced in Small Cause Courts (and ought to he in others): but having done 
all this, the disposal of work in dis^ct courts is out of all proportum 
to that of Small Cause Courts, and we cannot but attribute the dinerenoe 
to the clumsy system of the former. 
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is pre-eminefitly that one of wbioh pnhctnality ie lihe sotil* 
people of the province are but little given to appreciating the 
value of timej and the irregularity of hearing suits tends to 
increase thrir habits of unpunctuality. Were cases called on 
one after the other as fixed in the day’s list, a few suits would 
he at first committed or struck off on default, hut in a very 
short time the j^ople, always acute enough in what affects them 
in a pecuniary point of view, would learn to attend at the 
appointed day and hour. Ko injustice or even hardship is prac¬ 
tically occasioned by committing a deise, as the courts always 
allow re-institution; the plaintiff bearing costs wholly or par¬ 
tially, which serves to brighten his memory for the future. 

At present a suit is usually-not heard wlmn it is appointed, but 
when the Judge can find lime.to hear it. If any one doubts these 
facts, let him only enquire from any intelligent Judge in a 
populous'trading district, as to how he arranges for hearing his 
oases, and he will notice the same statement. 

In no civilized country in the world, does one Judge attempt 
to dispose of civil and criminal cases all together, besides 
other miscellanedus work. The division of labor is not required 
according to the state of the people, or the law; it is simply 
an arrangement which benefits the Judge and the despatch of 
business: it would he absurd to say that the Ptmjab is not 
advanced enough for a division. It is strange that these things 
should not have attracted the attention of the higher judicial 
authorities; but the fact is, tliat these officers have very little 
practical acquaintance with the working of the courts. It will 
generally be ten to twenty years since a Judicial Commissioner 
or a Commissioner has been an Assistant, and things have 
changed entirely since then. It is by the Assistant Commis¬ 
sioners, and especially those with full powers, that the great bod^ 
of original judicial work in the districts is done. Of their 
difficulties and irregularities in working, the upper Courts see 
nothing. The utmost that the Judicial Commissioner can 
learn, is from the records of cases which come before him for 
revision, or on appeal. The evils arising from the confusion of 
works do not appear on the record, except indeed it cause the 
occasional omission of technicality required by the Procedure 
Code. Generally speaking a painstaking officer is determined 
to work out his cases well, and seeing this,, the upper courts 
fancy all is well, not knowing what difficulties are contended 
with, and how a little system and arrangement would lighten the 
wprk of the lower codrts, as well as improve its char^ter. 
Sometimes the appellate courts do, on revising the records, 
ffii«»>ver a series of omissions; a charge sheet is not sealed.; 
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a idaposition has not a memorandum of attestation attached; but 
they do not see the cause of these omissions. 

An officer in the confusion of his multifarious duties cannot 
help such defects, especially as there is little or no ministerial 
agency {as far^s English writing is concerned,) to help him in 
carrying out the formal and technical parts of procedure. All 
these difficulties might be got over by the simplest system of 
division. 

The younger subordinate Magistrates who are learning their 
work, must be left alone^ practically the criminal work within 
their competency is byit little; and generally their work is not 
heavy in quantity or'difficult in kind. Hence a division in their 
offices is not so much required, and it is important that they 
should acquire experience in both branches of work. But with 
AssiHants vested with full powers,* the case is quite different: 
their work should be divided. Let one court sit on the crimi¬ 
nal side, ahother on the civil, each for a certain period, and 
then change about; the one that took criminal work before, 
taking up civil for another period, and vice vered* They would 
not continue so long at one work as to forget jihe other. 

In large districte where the work is heavy and there are 
several Assistants, two might sit for civil and one for criminal 
work, according to the amount of work on the different Hies. 
If there are native Assistants it would be very desirable to 
let them dispose of cases connected'with marriage, betrothal, 
maintenance, and the like, \vhich from their familiarity with 
the customs and character of natives, they are peculiarly /Htted 
to dispose of. Every district officer must of course arrange 
according to the known amount of work that has to be trans¬ 
acted of either kind; practically, we believe, a suitable division 
could always be effected. If the work of either kind is so light 
in any district as not to afford sufficient occupation for one court 
by itself, then indeed the division would be less necessary. 

The work would be se regularly and punctually disposed of 
under such an arrangement, that each court would leave very 
few cases undecided (especially in the criminal court) before 
the Magistrate gave up his seat. In rare oases where a suit did 
remain unfinished, he might dispose of it by a special hearing. 
In regulation provinces the work is separate, and we never 
heard any one make a difficulty, or say that the officers got no 
experience of work. ____ 

* This arraQMiaeat would completely remove the ohleatioa, tiutt if 
offioers.did one kind of work only they would not become quiffified to t«k« 
nhaxgd of a districi By taking w each work in its turn they would not 
only do both, but do both better. Besides,^ the training fin: a distrlot is, on 
the whole, more administrative than judicial. 
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Iq ftDSw«r to all this, some ooe^ perhaps, will eaclaim, that ire 
wisli to convert the Poryabinto a regiiiaUon provinoe. Kot at 
alb In proposing to divide the work, we do not propose to 
introduce any thing that is not at. this moment in the province. 
We do not alter the powers or the constitution of the courts at 
all; we merely wish to see confusion reduced to order, and chaos 
to cliissification; to change the over-worked Assistant,—striving 
to had time for his cases, and leaving his court long after all 
reasonable office-hours are over, and yet still surrounded by 
complaining suitors and witnesses begging to be heard and 
dismissed,*—into a Judge who shall hear his cases with ease and 
punctuality, who shall rarely be compelled to keep his assamie 
waiting beyond the day, and who shall be able to close his 
court at a proper and fixed hour, thus affording reasonable relaxa* 
tion to himself and the ministerial officers of the court. 

We believe all this is quite possible, if only a division of 
work were ordered; at any rate f^e plan deserves to be put to 
the test of fair experiment. We do not wish to see the Punjab 
brought under regulation j we hold and avow the opinion, that 
even as it is, it is far better off than a regulation province 
would be under the same conditions. The objections offered to 
such a division as we have proposed are mostly futile. To the 
supposed loss of experience we have already replied ; and as to 
the exouse that officers get tired of one kind of work, it is too 
ailly to notice. We should think that any person with a 
moderately systematic mind preferred order to confusion, nor have 
we even heard this complaint from provinces, where the work 
always is, and has been, separate. 

We have dwelt thus, at length, on a point which some of our 
readers may consider unnecessary j but the evil is practically so 
great, and the remedy so simple, that it seemed to demand 
special examination in order to bring it to notice. We now 
proceed to discqss some of the more salient points connected 
with the aefion oi the courts, and especially those .which have 
been taken up4n the Eeport before us. 

The first thing that has attracted Mr. Boberts’ attention, is 
the scale of institution stamps for civil suits.. The burden of 
bis remarks is, that the costs of small suits are too high, and those 
of large suits much too low. ' The costs,' he says at paragraph 17, 
f vary from 30 to 40 per cent, on the daim, in the smallest suits 
* to less than one per cent in the largest.' lThe result deduced 
ftora the table, wlitCh follows this paragraph in the Report, is 
that in 1304 in the case^of suits, not exceeding sixteen Rupees 

value (which formed one half of the whole number InstMited), 
?^e per centage of costs to value was IS per cent., or including 
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otb'W costs as ivAvdam or Sherifif’e fees, per cent. Mr. Bot^ts 
adds that in some parts of India the costs are as high as 70 
per cent. He therefore wishes, that the scale of stamp fees 
should be re*«djasted| and that ;the costs for small suits should 
be reduced. 

That suits for large sums are much too lightly taxed we fully 
admit; we believe tl^t in all the higher suits the stamp fees 
might he doubled, if not nearly trebled, with perfect justice. 
On the question, however, of reducing the costs of small suits, 
we are bound to say that Mr. Hoberts^ reasoning is both theore¬ 
tically and practically fallacious. He is wrong theoretically, 
because he has overlooked some material points which greatly 
aflPect the question ; he is wrong practically, because no evil has 
yet arisen from the v^orkingof the present rule, and also because 
great evil would arise if it were changed in the way of diminution 
of fees. 

In the abstract reasonii% of the point, Mr. Eoberts has 
altogether overlooked the real nature of costs. Costs are the price 
paid, in the first instance, by the claimant, for the assistance 
which the State gives him by its Judges, Sheriffs, Bailiffs, and 
other legal machinery, in recovering or establishing his rights. 
It is, therefore, not suflBicient merely to balance the money 
value of costs against the money value of the claim. We must 
consider what the plaintiff can get done for the costs he pays, 
how much machinery he puts in motion to help him. Let us 
take the case of a man suing for sixteen Bupees: his institution 
stamp is one Bupee, his iuluhana four annas. For thi^ he can 
summon not only his defendant, but fifteen or twenty witnesses 
from all comers of the district into the bargain, and, perhaps, 
get a commission issued, as well, to examine a witness in another 
district. If his defendant or witness live in other districts he 
has to pay eight annas additional for postage of processes, and the 
summons can be sent to the very frontiers of the country. If 
a plaintiff can get all this done for one Bupee and four, or, at 
the most, twelve annas, we think there is no heed for him to 
complain, far less for any body else to complain for him. 

The objections to Mr. Roberts' proposal are extremely well put 
in the letter pf Government, appended to the Report, and con¬ 
taining the Lieutenant Governoi^s remarks thereon. The letter 
deserves to be studied; it is full of good sense and shrewd 
observation* ^ 

'On the one hand,' writes the Secretary, 'the annually 
' inc^asing number of petty suits shows, that the existing scale 
* of wsts is not preventive of free resort to courts 'of justice. 
' On the other hand, the fket that Hi per cent, of the cases 
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* are decided entirely in fa^ror of defendanl^ and, of the reaiainder« 
47 per cent, partially in favor of the defendant, shews that 
false and exag^gerated claims are even now too numerous; and 

* lastly, when it is considered that under the existing scale a 

* suitor in the* district court in a case of less than sixteen 

* Rupees in value, can instij^ute his suit, summon the defendant 
' (wherever he may be within the province), and an unlimited 

* number of witnesses from the remol^i^t corner of a district, 

* for the consolidated, sum of one Rupee six a^nas,'^—the Lieute- 

* nant Governor is not prepared to support a measure which, 
' by reducing the penalty on rejected claims, would tend to 

* fadUtat^ vexatious and fraudulent litigation,^ This extract 
sums up the whole argument against a decrease of costs so well, 
that we need do no more tlian allude td the other practical 
objections against Mr. Roberts' proposal. The first is, that no 
body wants a reduction. Did Mr. Roberts ever hear any one 
in the Funjab cdmplain of the costs ? Is it not notorious that 
small suits are yearly jnoreasing, and not decreasing as they 
ought to be if the pressure of costs is unjust? Bnt^^Mr. 
Roberts claims sympathy for the debtors as well as for the 
plaintiff; he thinks the costs press heavily on poor debtors. 
In that case, we reply thj^ debtors should either not incnr debts, 
or should pay them off on demand, without driving the creditor 
to sue : in all cases where it appears to the court that the com¬ 
plainant has sued unnecessarily, the recovery of costs is denied 
him, and he has to bear them himself. If the costs were low¬ 
ered there would be a greater tendency than ever for creditors 
to run to court without first taking pains to recover their dues 
by amicable, means; and then the debtors would be more harassed 
than ever. Ifhe Commissioner of Lahore has some excellent 
remarks on too easy justice; he remarks that a suit is now so 
cheap and easy, that s^s of money are lent almost without 
enquiry or security. It S^orthy the attention of those who 
wish to lower st^p rates, whether the increased facilities for 
filing suite which would then exist, would not very materially 
affect the quality of evidence, if not of the stamp and registra¬ 
tion revenue for bonds and securities, by inducing people to 
trust to a suit with parole evidence, instead of on written and 
properly attested bonds. On this subject it remains only to add 
with regard to the increase of duties in larger suits, that such 
a proposal would be carried out with great benefit to the xevenae, 
without hardship to any one. 

* Xt should heybiw aanas, or with postage twelve i 
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Nativef) gladly pa^ any tax which is, or which seems to them 
to be, a remoneratire One. No marmar is ever heard when 
the law fees are demanded, and when the new rule for the 
deposit of a fixed sum Or postage (orignally twelve annas and 
only subsequently changed to eight annas) was issued; this too 
was and is still paid cheerfully. 

Although it is quife foreign to our present sulyect, we cannot 
help here remarking^ how much better increased stamp duties, 
succession and probate taxes, and others of the same kind, 
would answer with natives, than that most vexatious and ucequal 
of Indian taxes, the Income tax, about the renewal of which so 
much has been said and written of late. 

We cannot leave the subject of cOsts without a few words on 
the-other fees which are chai|^ed ip courts besides the institution 
stamp; napiiely, the consolidated ' iuluhana* or Sheriff’s fees. 
The stamp, the tuluhanay and the postage, generally constitute all 
the costs that the successful party recovers; the miscellaneous 
costs and expenses of witnesses are very rarely asked for, and the 
great majority of the country people "do not even know that they 
are entitled to recover them. 

The tulubana at present is very badly arranged; it is sup* 
posed to be a fee which covers the costs of serving all the 
processes in a suit, yet it is fixed wholly with reference to the 
value of the suit, and'not at all with reference to the number of 
processes issued.*^ The most absurd results follow. For instance, 
if a man claims sixteen Rupees, the tuMana for his suit is four 
annas, and for this he can issue a summons to n defendant, and an 
unlimited number of witnesses as already remarked: another 
man will file a suit for 20,000 Rupees, and pay as iv^ana 300 
Rupees j—yet probably having documentary evidence, he will 
need only two or three witnesses to be summoned in the case. 
The evil is certainly great, and it isjg^per to observe that we 
believe a change to be in contemplatioii, ^It is, however, an evil 
which, like most of those which affect the Pii^jab court system, 
Hesl^pon the surface, and might be easily remedied, if ouly the 
liberal, energetic, and progressive element would become more 
prominent in the Judicial Commissioner’s office. 

-- ^^ 

* Tuluhana is now taken by means of a slip of notice paper, on which a 

faint unooloured stamp is impressed. Formerly law stamps of veqalrad 

wdue were used, and subsequently the fee was paid in cash. This last plan 

is far the best, as it obviates mistakes and simplifies the aooounts,.' The new 

impressed stamps are wholly objectionable: they involve extra accounts and 

a larg^amount of trouble to the treasury officer, and as they are aU alike, it 

is next to impossible to ascertain their value j mistaken are ^eequ^ntly 

frequent. 
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Dhe simple remedy for the piesent state of things would be to 
make the tulubana have reference both to the valtie of the suit 
and also to the number of processes required; so that a suitor, 
however many* or however few witnesses he required, need only 
pay a fixed sum determined according to the value of his suit for 
each process. Supposing the rate for a sixteen Bupee claim 
to be one anna per prqc^s,—a party requiring fourteen witnesses 
would pay fourteen annas: again, supposing the rate for a 10,000 
suit to be fifty Eupees, if the party requifed two witnesses, he 
would have to pay a hundred Rupees, and so on. The details of 
the plan nould be arranged without difiiculty, and need not 
occupy us any longer in this place. We do not advocate in any¬ 
wise Mr; Roberts^ proposal to consolidate stamp and iulubana^ 
because in that case the evil \vg complain of would be stereotyped, 
since the inlubaua must of neccessity be regulated solely accord¬ 
ing to'the value of suit. 

The machinery for the execution of processes and service of 
summons is fairly snocessfuJ, except in cases where it is neces¬ 
sary to send the summons or process to another district. In such 
cases, besides all the delays and inaccuracies arising from the 
postal arrangements, great carelessness is frequently, if not usual¬ 
ly, exhibited, in carrying out the process when it does come: the 
issuing court has to send frequent reminders before an answer 
is elicited, and cases are kept long on the file. This point is 
worthy the attention of the Judicial Commissioner, being one 
of those subjects of which he cannot very well have any 
information. A regular system for the despatch of such work 
should he introduced, and a book having dates of receipt and 
return b&°|:ept up. The courts should be instructed to do their 
utmost to facilitate the proper execution of all processes, and 
to return them punctually.* 

The arrangements for the ministerial duties of the courts are 
not good. The seris^tadars and readers, in proportion, to tlieir 
heavy work and responsibilities for returns, technical aeouracies, 
and the care of records, are very much under-paid ; of course, 
they eke qi^t their pay with bribes, which the people are still 
foolish euough to offer, although under the present system of 
compulsory autoggaph record of evidence and judgment, their 
influencing a deoiston is next to impossible; unless indeed the 
Judge is both dull in intellect and careless in work, whieh hap¬ 
pily is not often the case. It is right to notice in this place that 


^ * We Miere the number of proeeswes served beyond the limits the 
^striets is very gmtj statistical infiirmation on thts point would 
be usefol. 
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the mode of recording eridence and decisjon^ both by ^e Judge 
in autograph, and by the writer of the court in the vernacular, 
is excellent j it is generally very w^l carried out on the Punjab, 
certainly far better than it is in many regulation provinceSr 
But to return to the ministerial oiHcers. If the serishtadars were 
much better paid, and really selected from good families, and 
were treated as peteoiis of considerationjBud of dignified office, 
and were always obliged to be well educated and, if possible, to 
know English, the work of the courts could be far better done 
than it is at present. European clerks of the court are much 
wanted in the larger stations, where European suits and the issue 
of English processes are frequent. ?At present the Judge has to 
do all the technical and mechanical work himself. The clerks of 
the -Beputy Commissioner's ^English office axe generally over¬ 
worked as jit is, and cannot find time to do the writing of the 
courts, except after such delay as renders their help valueless. 

In speaking of the.improvement of the judicial agency ctf the 
court, we take occasion to remark on extreme injustice of the 
proposal, to take the accumulated surplus^ of ^e tvluhana fees, and 
credit it to the general revenue for general purposes. These 
fees are charged on litigants in the Pui^ab for the express pur¬ 
pose of paying for the machinery of justice j when the country 
is crying cut for increase and improvement jn that machinery, 
it is in highest degree impolitic and* unreasonable to take away 
provincial funds which might be, and were always, designed to 
be devoted to such improvement.* We mus| now hasten briefly 
to consider the kinds of suits instituted. They consist of (1) suits 
for breach of contract; (3) damages for breach of betrothal con¬ 
tracts j (3) suits for possession of wife, &c.; (4) danja^e^rfor lj|rts 
or personal wrongs; (6) suits for succession, rights, and inheri¬ 
tance ; (6) claim to houses or land not involving question of 
inheritances; (7) suits for the right of p*6-emption; (H) parole 
debt and-bonded debt; (9) suits for debt on account, including 
claims of partners which depend on settlementsaccounts. 

This classification is not intended to be a scientific or formal 
one, it only expresses in general terms the naturci^f the suits 
which are most common. 

It is a pity that the report contains no kind of information 
us to the relative numbers of the various kinds of suits institat^. 
Such information would be of great value, by affording an index 

' "I 1.4^. . 1 1 j ..-. Ill . .. .. • —p— 

• It is truly astonishing that such a proposal should have been enter¬ 
tained by Oovernment at all: the tax in question is so ostentatiously taken 
to sheriifei, bailiffs, Ae., that it is as unreasonable^to take it 

for general purposes, as^it would be to devote the educational, or any bthev 
ipeoud cess to buildiag barracks or fitting steamers. 
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to t^e progress of tradsi. and the iteration of the liabits of the 
people* 

On the first kind of suits mentioned, there is little to be said 
except that such claims are greatly on the increase, especially in 
large cities lipeife railways, timber conlraots, building, and road 
contracts, are commonly undertaken. 

The second class mentioned is also referable to the general 
head of contracts, but has been.kept separate, as these cases are 
peculiar in their nature and procedure. They deal with breaches 
of betrothal or of promise of marriage, and are either between 
the parents or relatives of the parties to the betrotlial, who are 
usually Thiere children,—or else, although rarely, between the 
parties to betrothal or marriage themselves, one or both being of 
age. This class of suits is very characteristic of the country; 
fortunately the Government letter already alluded to contains 
very noteworthy information on the subject. 

it "appears that suits for betrothal damages have nearly 
doubled in number^ within the last five years. In the 
Kangra district a.., sy^em of registration of marriage and 
betrothals was introduced with a view to check the occur¬ 
rence of disputes: sp^al tribunals for hearing cases of this 
nature were also constituted. Notwithlstanding these rules, which 
were intended to check the evil, the number of suits has, in the 
district in question, more than doubled during the year 1864. 
On the other hand, in the Delhi and Gurgaon districts, the 
number of suchsuits wi|b remarkably low. The Lieutenant 
Governor asks if the facihties for evading these contracts are 
greater now than formerly, and, if so what is the remedy ? The 
reni^y appears to us to be that the courts should not entertain 
oases at all, unless certain simple and well-defined conditions 
have been fulfilled by thi^tclaimant; such, for instance, as that the 
contract shall be in writing, and shall have been attested, and 
also registered at some appointed place. 

The nature of ^ese cases is probably well known' to most of 
our readers. Two persons arrange for a marriage between their 
families; tip oud*s son, let us say, is to marry the other’s 
daughter. After certain preliminary offerings of sugar and a 
rupee, as ' or good omen offerings, and after the inter* 

chsmge nsually of presents, the betrothal is considered as fixed. 
The future husband and wife are probably at the time little 
chUdren, and the marriage is not to come off for years,—often a 
betrothal is from seven to ten yelrs before the marria^. There is 
also a kind of second betrothal which follows the first, bein^ a more 
definite agi^ment ah to the ruppriage, while thirdly there is a last 
midefstanding of the parties by which the day of marriage is 
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finally fised. A;ll these st^es are gone through at different 
times^ and a breach of promise my ((ccar at any one of them. It 
frequently happens that in the course of the long time that must 
elai^ise between the first betrothal and the marriage^ one of the 
parties finds he can make a new betrothal on mOTe ^vantageous 
terras than the one he has abeady contracted^ and he immedmtely 
breaks off with the first. Sometimes it happens that a rich 
man comes to the father of the girl, and induces him by presents 
to break off a match and give the girl to him, he undertaking 
to pay any damages that may be decreed against the father at 
the suit of the disappointed party. However, if it appears 
to the court that this has been done, the court can autlib1:ise the 
plaintiff to make the rich party, who procured the breach, a 
co>defendant. These cases are always tried with the aid of arbitra¬ 
tors appointed by the court, without, or, if possible, with, the con¬ 
sent of the parties, one arbitrator being appointed by each party ; 
and the third either by the court or by mutual consent of the 
litigants. The court determines the fact of the betrothal; tlie 
measure of damages is fixed by arbitration. Although the 
courts do not allow either party to recover money actually paid 
as a consideration or price tp the father of the girl, yet it is often 
very difiicult to distinguish the presents made from the direct pay¬ 
ment of a consideration, so that practically the damages awarded 
cover the expenditure. It is not too much to say that these cases are 
wholly in the hands of the arbitrators who decide them; the 
courts can rarely, if ever, obtain real qvidence of the whole state 
of the case, and the causes which to the dispute. These 
things are, however, wsll known to the residents of the smaller 
villages when the parties live in such, and sometimed' hearsay 
evidence of what is notorious from the talk of the village is really 
useful as a ,clue to the case, far more at any rate than the 
direct evidence, which is too often got up for the occasion with 
the requisite amount of coloring. The remedy for these evils is 
not difficult. The registration of all marriages and betrothal, by 
officers appointed for the purpose, should be made compulsory; 
besides this, the contracts themselves should be in writing, and 
the courts should be prohibited by law from entertaining any suit 
for damages, in which both the above conditions had not been 
carefully fulfilled. We think also, that the courts should not 
entertam suits for damages in eases when marriage is refused by 
one or the other of the parties betrothed in infancy when they 
come of age. 

A similar law of marriage registration would apply also to 
another class of cases; those on which possession of wife is 
claimed. These oases generally commence with a petitioii on 
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the criminal side against Some one for abducMon of the wife, 
tinder Sec. 498, Indian Penzd Code. This is, on the initiatory” 
examination of the complainant, in about BO per cent of cases, 
ejected at once. The woman has gone, of her own accord, to her 
parents, or the marriage with complainant is not proved, or some 
other reason making See. 498 inapplicable appears, and the 
party is told that his remedy is in the civil eourt. Of course 
various grievances are alleged by the wife or the defendants, who | 
are usually relations, who keep her from her husband; these pleatf' 
need no special mention. In many cases however, the woman 
denies marriage with the phintiif; this plea is often true; it is 
often fotittd that the woman's first husband is dead, that according 
to some custom she has been • tal^en by the deceased's brother, 
or other near relative, and married forcibly. In such cases the 
the husband's friends readily give evidence that the marriage was 
performed with full consent, and the woman's denial in court is 
attributed to the promptings of the defendants. In other cases 
marriage is perforipe*^ by mere capture, or by the *chddar 
Mina* a ceremony in which a sheet is merely thrown over 
the woman by the man in token of her being made his wife; 
indeed, there are forms of marriage to which it is almost absurd 
to apply the name. In all these cases the courts should refuse 
recognition of the marriage, unlessit was properly registered, and 
also had been performed according to some proper ceremony, 
recognized by orthodox Hindu or Mohamedan law. 

All divorces otigbt also to be subject to registration; these form 
a frequent ground of defence in marriage cases. The Mussulman 
law permits divorce at the will of the husband; but a frivolous and 
capricious divorce gives a claim toreeover dowry and damages. 
Divorces should, therefore, be registered and required to be in 
writing. 

Following the list of suits filed, we may pass over without 
remark suits for damages or personal wrong, and claims to 
inheritance; we have already remarked upon the law in the 
latter class of cases, and as to the former we will observe 
ihat the amount of damages is nearly always arranged with the 
aid of assessors or arbitrators. In the case of suits for pre-emp¬ 
tion which follows on the list, we thkik that the right is much 
too largely allowed by the courts. The real use of tlie privilege 

to prevent the dismemberment of a village community, by one 
l^rsouin a village selling his lands to an outsider; to enforce the 
right in every case of the sale of house and laind property in cities 
tmd elsewhere is carrying it much too far. 

We new come to suits for parole hud account debt, 
every individttal abote the state of actual poverty 
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Ireepsan account with someor, money-lender, or with 
the hnn^a, or with bfith. The shop-keeper has his books, 
but his customer rarely has any memorandum of the trans¬ 
actions, As a general rule^ accounts are kept with a fair 
amount of accuracy. Every now and then the shop-keeper 
and his customers have a settlement of accounts and strike a 
balance, which is ‘commonly written down on the book and 
signed perhaps by the customer, and usually by one or two wit¬ 
nesses. Sometimes a separate memorandum, intended to be a 
bond, and written on another page, is drawn up j but this is 
useless as evidence unless it bears a bond stamp. It often hap¬ 
pens that the account or * len den,^ has gone on for years,—^j>er- 
haps with the customer’s father before him; old balances will have 
been struck and entered, and the»6ubsequent items written after 
them till a new balance is struck, and so on. Each time the balance 
is struck it is increased with heavy interest, and so the account 
goes on till the customer turns round and impeaches the 
accuracy of the old balances, or objects fio the heavy interest 
which the shop-keeper has gone on adding and adding in a style 
which bears no remote analogy to compound interest. Tlidh a 
suit ensues. In a number of cases the accounts are not very 
lengthy, and the interest not excessive j in such cases there is no 
difficulty. The shop-keeper makes his claim, because he sees the 
customer flush of money from a good harvest, or a fortunate 
marriage, or some other cause. But in eases where there is a 
real disagreement, and the accounts are old and lengthy, the 
difficulty is much greater. The a|atptes of limitation do not 
apply, because the account has continued on both sides without 
intermission. 

It sometimes, indeed, happens that in an old claim a creditor 
writes in two or tliiee items of re-payment, in order to make it 
' appear a running account, and bring it within the limit. He 
thus hopes to save the claim by sacrificing a portion of it, and 
expects that the fabricated item will escape without scrutiny as 
apparently entries against interest. The courts, hdwever, have 
the option of throwing out the claim altogetheri where this 
appears to be the case. 

The evidence brought to establish claims on account geuprally 
consists of the shop-books, shewing the aigoount, and probably also 
parole evidence to prove the striking of certain balances, and the 
admission of the debtor that they, as well as the interest dbarged 
on them, are correct. The reception of shop-hooks in evidence 
is, or rather is Ihpposed to be, regulated by Judicial Ciivular, No 
XI. of lb59. This circular provides that certain l^nds eneeed- 
dng fifty Kupees in value ^allnot be admitted in evM^ce tmless 
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registered; and also that shop-books shall not be received at all 
unless they consist of both day-book and ledger* The opera¬ 
tion of this rale nsaally forms a subject for discussion in the 
Annual Eeports, and never fails to elicit a great variety of opinion. 
On the whole, have no hesitation in saying, in the first place, 
that the circular, so far as it relates to shop-books, is not much 
acted up to in five courts out of ten in tlve Punjab, also that in 
cases where it is enforced, the appellate courts practically, if not 
verbally arid iritcutionally, subvert it, by animadverting on the 
non-reception by the original court of books which really come 
under the excluded category. We do not object to the circular 
altogetlier, but we think that it ought to be a circular of admo¬ 
nition and caution rather than a positive ruje. 

It must be remembered, that the practice of keeping two shop- 
books, i. e., both day-book and ledger, is utterly unknown to the 
great majority of shop-keepers in the Punjab. Of coarse regular 
sarS.fs and large shop-keepers in towns and cities keep their 
books in both kinds, and with a regularity not'surpassed even by 
a London firm j but all village sakukars &jid small shopkeepers 
geifbrally never do keep both books. Where the single book is 
kept it consists of various pages devoted to the accounts of 
difierent dealers. The items are generally entered according to 
date in the day-book style, and are not, after*all, so suspicious 
as would seem to be indicated by the cireular. Cases of forged 
accounts are very rare, and are by no meanyffdifficult to detect 
when they do occur. The only common practice is the attempt 
to enter items of re-pay meiii,with* a view to defeating the limita¬ 
tion law; this has been already alluded to. 

The objections made against accounts by the defendants are 
generally on the ground of excessive interest, or the old balance is 
ropudiated, or particular items are charged too high; hut allega¬ 
tions of fraud and interpolation are rarely made (except in those * 
general items of complaint which natives often indulge in, and 
which mean nothing). 

From this we conclude that even when only one book is kept, 
that one book is generally speaking better proof than the parole 
evidence which is brought to supply its place if rejected. It is 
therefore questionable whether the circular in laying down an 
inflexible.,rule does not militate in many instances against the pri¬ 
mary rule of all evidence, that the best which the nature of the 
case admits must be produced. The reader will observe that we 
only object to the rule, wbiph rejects the book in ieiOf and not to 
any rule which requires additional evidence to 6ii|>port it. 

Where the book is rejected under Circular XI, the shop-keeper 
^ lilithottt remedy t . the suit, which would have bm one of 
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aocouatfli, is heard and daoided on parole eridenee, and the case 
posses over to the oategorjs of suits for parole debt. In some 
instances, no doubt, the shop-keeper induces bis customer olt assent¬ 
ing to his balance to write a bohd on the spot, (so far tiie effect 
of the rule is not bad), and then the debt is treated'hs a bond debt. 
That this is the case is clearly shown by the sj^atistics of the year 
under report, which’^'shows a large increase in the nuniber of 
suits for parole debt.' The fact has not escaped the notice of the 
Lieutenant Governor, who, in the letter already quoted, naively 
asks ' whether the marked increase in suits for parole debt is to 
any extent attributable' to the operation of the circular. 

We reply that most undoubtedly it is ; not indeed that the 
* kee|)ing of acconuta is discouraged,' as His Honor suggests; 
bnt-that the people adhere to the knmemorial practice, and sue 
for their balance as a parole debt when they cannot get their 
single book (which is all tliey have kept for years back) admitted 
as evidence. Much the same objections may be urged against 
tljR absolute' inadmissibility of unregistered bonds. A bond 
without the sanction of registration may be indifferent proof, 
but parole evidence is infinitely worse; moreover, the court 
always sees the bond it rejects, and is* usually, albeit tacitly, 
influenced by the sight. And here we cannot help pausing to 
reflect on the abiurdity of all positive rules of evidence, which 
reject proofs which the human mind is so constituted as intuitively 
to accept, and be nifes or less Satisfied by. Will any one pre¬ 
tend, that, when acting up to the circular, he has seen a bond 
which (though inadmissible from want of registration) is never¬ 
theless obvious, genuine, and certified by persons of good name and 
character, and has rejected it from the record; will any one [)retend, 
we say,* that he is not influenced at all by it, and tliat he decides 
solely on the parole evidence adduced to supply its place ? The 
fact is that such rules as'Circular XI either go too far or do not 
go far enough. In cases wliere the law demands that the evidence 
of certain facts shall be in writing, and refuses to receive parole 
testimony in the point at all, if such writing is not forthcoming ;* 
the principle is intelligible, and in some instances may be useful. 
If therefore the circular provided tliat not only should a single 
shop-book or an unregistered bona be inadmissible, but that 
parole evidence should not be allowed to supply its place^ the 
rule, however hard, would be consistent and so far reasonable. 
But where the rule only rejects the book or bond, and allows 
parole evidence instead, its iteration simply amoimts to this, 

* As in the case of a will in English law, when parole evidence is not 
admissible to shew the intention of the deceas^ or toproveanaa(mpati?e will. 
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iliat it exolndes wbat be bad iii order to admit wbat is 
certainly worse. It may be urged andeed that when the book 
is rejected^ it affords the court great scope for dismissing claims 
where it thinks" there is a doubts and the evidence is not 
perfectly satii^factory. In practice it is not so, and the 
appellate courts, Ji?’hi<jh are generally over-lenient, always, ^ 
far as we know, upset decisions which, attempt any action on 
such a principle. We call attention to the fact that the circular 
does not forbid the reception of parole' evidence, because Mr. 
Roberts gives Col. Hamilton, the Commissioner of Delhi, credit 
for 'pertinently^ remarking that 'the court is not bound to 
‘ accept parole evidence, if it is statisfied that documentary evi- 
' dence can be produced or ought to have existed,* The first part 
of the paragraph is true enough;—but there is no rule in the 
Punjab which provides that parole evidence cannot he received, 
when the two shop-books, or a registered bond, ought to, but 
do not, exist. The StetutO^ of Frauds, and,, the' law as to 
Wills, contain such provisions in English law, but there are 
none in the Punjab, and certainly Circular XI contains no such 
prohibition* On the whole, we think that unless the legisla¬ 
ture is prepared to rule llie rejection, in toto, of claims in certain 
cases not evidenced by shop-books in both kinds, or bonds register¬ 
ed in form, it would be better to leave the law only permissive 
and cautionary. A discretion should be allowed to the courts 
to admit books and bonds as corroborative evidence, but the 
admission should be accompanied by great cautiousness, and a 
strict watch over the parole evidence; the courts should also 
mark their disapproval of the plaintifi'*s neglect by refusing costs 
in all oases, where it appears that due diligence in keeping 
accounts and in providing for t!ie proper evidencing of the claim 
has not been used. The appellate courts should also be 
instructed to uphold these principles, and not remand or 
reverse orders in cases where the lower court has deliberately 
acted Oh them. ' 

Hatdng tbuj^ noticed the district courts of original 

jurisdiction and the suits they try, it will, be proper to add a 
few remarks on the action o^ Small Cause Courte, and especially 
with reference to the finality of their decisioms. Strange to say, 
Mr. Roberts appears to be opposed to the continuance of these 
courts, and that tOo in the face of evidence which would be, to 
an ordinarily constituted mind, conclusive in their favour. We 
are glad to see that this has been remarked by the Lieutenant 
poyeihor. The Courts of Small* Causes may, witli any other 
iii^^tution, be badly worked, but the remedy for that is very 
sixiaph^, if proper preeautioiis are adopted by Glovemmeat, who 



alwajs take oare to appoint the beet qualified persons as Judges, 
—officeiB who, to a found knowledge of, the principles of law, 
add genuine conscientiousne^, and an earnest desire to find out 
truth and administer substantial justice. The procedure of 
Small Causes Courts has all the precision and definiteneee which 
the district courts are so deficient in. The work is disposed of 
punctually and speedily ; parties are not detained long from their 
daily duties, and the decisions generally give great satisfaction. 
We believe that the number of false cases which obtain decrees, 
is very small indeed. • 

Much is said about the want of the right to appeal from the 
judgments of these courts, but it must be remembered that a 
reference to the Judicial Commissioner can be made by the court 
on^ points of law in which there is,any doubt, and any party 
who thinks his case has been dealt with wrongly, can apply fur 
re-trial before two Judges. If the grounds of such a petition 
are primd facie valid, a re-trial in Banco is always allowed, and 
we believe that the result is, in the great majority of cases, 
far more satisfactory than an appeal from the district court, to 
the Commissioner. As to the popularity of the courts there 
can be no doubt; not only are they eagerly resorted to, but 
personal testimony could be produced in abiindance to show thfe 
general opinion regarding their working. One instance of 
this is given in. the Government letter previously alluded to. 
Natives value quick decisions, provided speed is not attained 
at a sacrifice of actual justice, ^ Which, there is no reason to 
suppose, is the case in these courts. It is, therefore, strange 
to find Mr. Roberts objecting to Small Cause Courts: indeed, 
we cannot help remarking, throughout the whole Report, the 
extraordinary eagerness which he exhibits in opposing the intro¬ 
duction of every improvement, and every law which would be 
really beneficial, and which are urgently called for, while at the 
same time he is quite ready to propose changes which no one wants, 
and which, if carried out, would be most mischievous in their 
results. It appears to be just the same whatever the law is; be 
it Chief Commissioners Act or registration law^ or procedure 
code j it has only to be named to call forth the Judicial Commis¬ 
sioner’s immediate opposition. In edndemning, however, these 
conservative principles in a province where there is so much to be 
improved and so uttle worth conserving, tye must not ennit to 
commend to Mr. Robei^’ notice really v^iiable proposal for the 
decision of suits by periodical sittings of Judges in baneo, with 
powers of final disposal. ' , 

In the first place, the association of three Jadges,-^8ay a Deputy 
Commissioner and two Assistant Commissioners,—-would afibrd 
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a iDUch better prospect of an aocnrate decision than is obtained 
by letting one Jud^ d^de^ subject tp au appeal to another 
Judge who is not inddli more likely to be right, and certainly 
has less opportunity Ibr being so than the drst. In the next 
place, the Judges would themselves be much benefited by seeing 
and meeting with others, and hearing their views and interchang¬ 
ing opinions, An amount of activity in the study of law, and 
in the prosecution of,intelligent discussion and enquiry would he 
developed, which oouUl nbt fail to be beneficial. The scheme 
is one which would be very easy tq carry into practice, and it 
would cause po extra expenditure. We believe that the people 
would infinitely prefer the judgment of a court so constituted, 
even though it be final, to the privilege of going, often scores of 
miles, to undertake the ^vexatious delays *aud difficulties of au 
appeal at the Sudder Station! 

It is now time to consider the working of the appellate courts 
of the Punjab. v 

Prom the courts of Assistants without po were and from Tehsil- 
dare, an appeal lies to the Deputy Commissioner. This is quite 
necessary, as ofbeunfficere, while new to their work, make mistakes, 
for which an easy and inexpensive remedy is Requisite. On the 
class of appellate courts we have nothitig to say, except that they 
work very well. The same success must be also attributed to 
the appellate court of the Judicial Commissioner; the judgments 
of this court are almost invariably sound, cl(^r, and instructive. 
Appeals to the other chief court, that of the Financial Commis¬ 
sioner,—^are not so‘satisfactory. It is hardly necessary to notice 
any remarks thereon, as the appellate jurisdiction in suits for 
land will pass away when the chief court is established. A 
Financial Commissioner is not necessarily required to be learned 
in law, and hence, appeals to his court are usually attended with 
most interminable delay; and much vexatious interference with 
orders on purely extra judicial grounds, is allowed. Appeals 
to the court, on every kind of Subject, oven in executive matters, 
appear to be admitted without any definite principle whatever. 

From all Deputy Commissioners and Assistants with full 
powers, who are officers of longer standing and greater experience 
of work, appeal lies only to the Commissioner,—the divisional 
civil court. , tt is in these appeals that some improvemeut is 
required. Appeals lie in all civil cases, and can be preferred within 
a limit fixed by law# Commissioners, however, frequently ignore 
the limit, and take up the ciilBe whether legally admissible or not; 
this, however, is very much fees common than it was Some years 
ago. New evidence and new admitted in appeal; 

the appellate courts ai'O extremely and often erroneously 
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permissive and loose in their treatment of Jaw, and principles of 
the law of evidence are quite at a disconnt. It is rare if the 
appellate court does not direct the rece|ition of evidence, which 
the lower court has rejected strictly in accordance wtth the law. 
But all these points are trifles compared to the inconvenience 
which results from theindiscriminale remand of cases for re-iuves- 
tij>ation. We have heard it remarked, that whoever is best at 
talking and puts on the most affecting appearance of* injured-inno¬ 
cence, gets tiio day. He may not, indeed, procure the reversal of 
the order, but yet it is sent back for ‘ re-invcstigation.* The same 
thing happens when the case is rather long and complicated, 
and especially if there is a srood deal to be said on both sides, leav¬ 
ing only a balance preponderating. Cases are also frequently 
returned’for reference to arbitration. If the Court of First 
Instance does so refer a case, it is informed on appeal that it 
should decide the issues itself. If, on the other hand, the court 
goes carefully into accounts, and^uch like points, itself, on appeal 
it is ruled that such questions should be settled by arbitration. 

We must not be understood to assert that all appellate courts 
in the Punjab act in this way. There are Commissioners, careful, 
clear-headed, and of sound judgment, who never return a case 
unnecessarily, and if they do return it, they present so clear a 
view of the law, and so luminous an exposition of the defects of 
the lower court, th^t the judgment, is at once instructive and 
convincing. It is the utter uncertainty of appellate courts that 
is so objectionable. ,Tljere are no definite principles by which 
these courts are guided j—little or ho supervision is exercised 
over tliem, and there is no provision whatever made to secure 
a standard of legal knowledge and experience necessary to the 
due exercise of appellate functions. Eve^y one qualified or 
unqualified becomes an appellate Judge iu his town, officiating or 
permanent, by the mere force of circumstances. The Lieute¬ 
nant Governor has noticed the large number of cases returned 
for re-investigation, hut His Honor should enquire what the 
eventual results of the re-investigation in the lower courts are j 
we believe that we are understating the facts of the case when 
we assert that in more than 50 per cent of cases returned, the 
lower court adheres to its original order, either entirely or with 
very slight alteration. 

As a general rule, when it does not appear on the fac^ of the 
record that the investigation has been harried or • imperfect, 
and where the lower court has come to a distinct finding on a 
point of fact, that finding should nob be interfered 'with. The 
original court having the witnesses before it, and being able to 
note their demeanour, to cross examine and to mark the style of 
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ati 9 «rer, (all of which ai^irawrtant in jadgijigof native evidence 
especially) it is much more likely that the court is right than 
the appellate court which has rarely any but the record be* 
fore it, and the one sided special pleas of the appellant. We 
believe that the respondent is nol^ae oft^n heard in support of 
the lower court*s order as he ought'#&> be. The ^sy reception 
of new evidence in appeal is also to be deprecated. If a court 
writes a clear pod decisive judgment, one of the parties per¬ 
ceives (perhaps by, ihp aid of a sharp petition writer) that his 
case has failed from hie Inability to prove some point or other. 
He appeal and having got ready some bazaar evidence on 
the point in question; repeats that the lower court would 
not hear his evidence, thougli he had it r^dy. In suoli a 
case the appellate court shqpld instantly reject the ‘proposed 
evidence, when it appears from the record that the point on which 
it is offered was distinctly put in issue by the lowier court, and a 
definite negative finding reoarded; and yet evidenccdike this is 
constantly accepted, and the case remanded. We Could multij ly 
instances, Wt this would lead us too deep into detail; we have 
said enough to show that some improvei^^nt is wanted; that 
it is necessary to define the principles of the.aetion of appellate 
courts, and to make some provision for securing a necessary 
amount of qualification in the ^ m. 

We have thus far noticed'the subject dealt with in the Report \ 
it remains only to offer a few temarks on Ihl statistical tables 
which form the appendix. We have already ^luded to the agency 
by which the records are kept from which ultimately these tables 
are compiled. We think that some of ,the statute, at present 
collected, are unnecessary j or, more properly speaking, that they 
are unnecessaiy ii^;' the way in which they are given, though' 
they would be valuable if prepared with reference to classes 
.of suits, and not to all suits indiscriminately taken together. 
iPor instance, l!;he fact that the average duration of suits in the 
provincuis sixteen days, appears to us of little importance in 
itself^ whereas if the suits were first divided into classes according 
to ^eir nature,' we could learn that the average for suits 
for real property was so much, suits for contract so mutdi, 
for parole debts Jio much, 'and then we should be in a position 
to judge whether the procedure and. cdiirt machinery was good, 
anu whether any^elass of easea exhibited a too. high average. 

• The stamp for appeals we thi*^ much too low, it might he increased 
esMl^aWy, it would di|ck V^atious impels. W© think too that 
a h»*t should be fixed as to the valuaof suits, we would ^loit no aeneal 
in veal property case) below .fifty itupees 
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At present we know nothing. An average^ that may be very great 
for a suit in paroiedebt, may be quite small for a suit of inherit 
tance. A similar classification of st^its would give great 
importance to the statistics.of value: we should then get an 
insiglit into the usuhl value of contracjts, of houses, of oprnds, 
and of piiroie debts, in ihb country, and how far wealth, 
prosperity, and commercial enterprise are extending their influence 
in increasing the magnitude and value of the transactions of the 
people. The present geiieral average shows nothing particular. 
The classiHcation of snita for these purposes should be broad and 
simple; it might be such an one as we made for ourselves in an 
earlier part of this essay. Information ili also much needed as 
to the number of suits in which the decree is executed through 
thp court, and how many decrees are realized by distraint 
and sale of property. This point has been noticed by Government, 
and, no doubt, the information will be forthcoming in future years. 
Another pojmt requiring elncidation has already been alluded to, 
viZf the ultimate result of cases remanded for re-investigation 
after appeal. On the whole, we think that far too mdeh reliance 
is placed upon ' av ej'fges*''as a test of the ability of ofiicers and 
the efficiency of courts. It is to be feared that some less 
careful officers think more of getting their cases done so as 
to appear witjk ‘^^ shmt average duration* than of doing 
real justice, Itid Wkiiig ei^m^slave enquiries. The autho¬ 
rities while insistin’g on * averages* foster this evil. But the 
average is really a very insufficient’^st of ability. One officer 
may seem to have a nigh average, anather a low one; the latter 
therefore gets the credit of being far the best officer; but the 
facts may be really quite the reverse; for the one may have 
had chiefly hard cases of inheritance and the. like, which always 
take longer than others, and may also have' made good inves¬ 
tigations, and sound, well-thought out judgments ; while the 
other officer, praised for r^idity of dispatch, may have done 
nothing but little cases of parole debt naturaHy easy, and may 
have done them most super^iully. Sometimes witnesses have 
to be summoned from a distance, and the delay is unavoidable; 
the fear then arises that the average will be apoiled, and the case is 
struck off on default, or got rid of on some technical plea. 
The Lieutenant Governor remarks on the immW of coses struck 
off the files, and we are very, much mistaken if their number 
is not due, in some measure, to the eagerness for short averages. 
Before (quitting the subject of statistics, we cannot help notimng 
a pnerihty which if so stroi:^ly put forwaid, as to become ready 
a euHous phenoimnion in the civil admit)ist.iatton of tbe 
Punjab. It may be saen in ever;^ year*a E^rt^ and seems to 
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pervade all closes of reporting offieers; we allude to the 
supposed advantage of having a minimum number of suite 
pending at ,the close, of the ycfu*. What the advantage is 
which so gladdens the heart of. i^e Judicial Commissioner 
we are quite unable to conceive; if^l.dbubt whether the Com¬ 
missioner himself could give any leason either. Cases are 
filed on every working day of the year, and hence, taking sixteen 
days as thje average duration of a suit, it follows that a large 
majority of the suite filed on or after the fifteetith of the month 
(to say nothing of^^others still pending from other causes) must 
be undisposed of at the end. bf the month. No one seems to 
object' to the number suite pending at the end of Januaiy, 
June, orNoveutber, or May, but as soon as we come to December 
every one is fmntic about thp cases pendii^g. Only one officer, 
the Cortealiissioner of Lalmre, has had the sense to see the absur¬ 
dity of this: as he very justly remarks, not only, is there no reason 
why less cases should he on the file-at the end of December than 
at the end of any other month, but there is reason why there 
should be fnore, since tlic month is full of holidays, and the Courts 
close on t^e 25th.; , ■; 

If petitions are fairly taken every day, the majority of those filed 
after the fifteenth will^ just as in any otjier n|pnth, be pending. 
In short, the Tjesult of having no cases undisposed of at the end 
of December; cad.%pnly be obtained either by great juggling with 
statistics, orelsie it is that officers refuse petitions during the last 
fifteenof December, a proceeding which is, properly speak- 
ingj forbidden; or that lavwand ministerial officers combine to 
strike cases offi the HI# without cause, permitting the case to be 
re-institutfcd on the re-opening of the court in January, It is 
also common to receive the suite, but not bring them on the list 
till January. Thus from a most absurd rule, much practical 
inconvenience resides. ' 

If no pressure were put on the Courts to induce them to clear 
the files, none of this would happen. It is on account of the 
practical evils yiihich follow, * that we have commented on 
what, would otherwise be a point too ridiculous to notice. We 
hope that in future years, if the happy result' of a clear file is 
attained on the 25th of December, the Judicial Commissioner 
will explain for public benefit what advantage results either to 
the cou^s qr to litigants from this much cherished optimcdum* 

. in eonctuding our notice of the Report we will only mention 
qhe desideratum ad to its matter: and, that is, that the opinions of 

\ do not mean to say that injustice as to Ihe mOTits of the cases 
ll^.CQarts is .ever perpetrated, bat that vexatious delay, and sometimes 
ffiStiOliae, are inflicted, there eah be ab- doubt. 
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Commissioners and Deputy Commissioners should not be excluded 
from print. After die general rep^t of the Judicial Comis- 
sionerj the reports of divisional Judges follow: but. they appear 
to be carefully weeded of all ^inionative and speculative matter^, 
there being only the statn^f^l paragraphs which occupy space to 
no purpose^ since this inf6|mation can be gathered from the tables 
in the appendix. Tl^e Judicial Commissioner is not obliged to 
assent to all the opinonsbroached; but the thorough ventilation 
of the subjects treated of- in the Eeport is' most desirable, and 
the matter is sure to be interesting. We are glad to see the usual 
formula of praise for eacli omcer omitted in the Report. 
Officers, however, who really do distinguish themselves, should 
have their services acknowledged, but ti^.e laudatpry platitudes of 
former years, bestowed on each and evei'y-.pfficer indiscriminately, 
were simply ridiculous. It is tim^, however,' to draw, to a close 
our, somewhat lengthy survey of Punjab Civil Jusiice. In 
summing up thesubstance of them, we would call attention to 
the extreme mrapucity of most bf the imprpyements required. 
Some of the obipctions made to the existing state of xtliings are 
upon points so apparently trivial, that they would have been 
hardly worth nu^icjng, aid not these little matters come in the 
end to kindle a great fire of inconvenience. There are, no doubt, 
one or too great<*questions affectiing the future civil adminis¬ 
tration of the province, and they require (leep^> thought and 
full discussion.. The majority of improvemints, however, are 
simple and easy of introduction. That sucbt is th^, case, no 
doubt, argues , that the main principles of the systeih are right, 
and tills we think no one, acquainted with the Punjab, will deny. 
We believe the justice^ is, on the whole/as fairly and as easily 
administered both to Europeans and natives, as it is in any of 
the courts of the regulation proMnces; and that if the improve¬ 
ment suggested were carried out and;a good procedure law 
introduced, they would be mugh better. We have found reason 
occasionally to diflfer from Mr. Roberts in regard to the views 
expressed by him in the Report, but we have no hesitation in 
subscribing to hisopiniqn that the statistics of th^ province prove 
that tiiere is to be found throughout the courts of the Punjab 
^zeal, industry and attention, and a commendable and not 
'unsuccessful endeavour to do* substantial justice.^ But the 
way^ to_ become better still is to advance with advancing 
civilization, to be a little before, rather than much behind 
the time; to he ready to weigh fully and impartially the 
merits of every proposed improvement, not allowmg prejudice 
or habits to oppose n change where reason ana expediency 
alike call for it. All institutions are either good or bad: 
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if th«re is some good in mf instiintioii, and also much evil^ 
and if tlieinconrenienoe wising^ from changing* it is greater than 
the good expected from' the change, then that institution 
must he considered for practiearpurposes as good, and be left 
alone, but if any arrangen^ent is. in practice bad, either 
positivsly or comparatively, let no prejudice or conservative 
principle oppose jts ^change: the maxim for the Pupjab, as 
indeed for every other co'mmunity in a state of prbgress, is that 
whidi TenPyson committed to a single stanza. 

* Kot'cliagiBg to some smeient law, 

* mastered by some modem term, 

* Npt sw^ nor slow to change, but firm, 

* And in its season bring the law.* 
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Art. III.—1. Stor/s jpot^menfane^ on. Equity Jurkprudeitce, 

2. 8pen,ce*» E^aiiaUe Jurisdiction. of„ she Court of Chancqrp, 

3. Tudor^s Leading Cases in Equitfy* 

4. SmiWs Manual of Equity Jurisprudence, 

5. Batten on the Specific Performanee of Contracts, 

6. Pry on the Specific Performance of Contracts, 

7. Certain Casesj publhhed in Suthertand^s Weekly Reporter, 

V. 8. Section 193, Act VIII. of 1859. 

9. Seetions 24, 25, 133, 131, 814, 315, 316, 317 and 338 
of the fi.mtnd€d Code of Civil Procedure, published in 
the Ga^h^of India of the 23th Apfil 1865. 

I F one man make ft^*^ntract with another and afterwards refuse 
to perform it^ thw^ are two modes of satisfaction, of which 
the eontractee might avail hjjnself against his contractor. He 
might bring an action for damages for breach of contract or he 
might sue for the actual fulfilment of tlie contract itself. The 
latter remedy is known by lawyers as,the Specific, Peformance of 
Contracts, This doctrine was discussed at the Session of the 
Legislative Counod during the last cold-rseasoh (1864-65), in con¬ 
nection with certain Sections pmpOsed to be introduced into the 
Indian Code of Civil Procedure, and the discussion will prohahly be 
resumed at the approaching Session. To those who take any 
interest in questions of Law Reform, and to the educated Anglo- 
Indian and native public at large, a short exposition of the doc¬ 
trine in question may ndtr*be unacceptable. We sliaU endeavour 
in the following article,—. 

1. To set before our rec&rs the principles ppon which specific 
performance of contracts is decreed in the couHs at home. 

11. To point out wl%t has been hitherto done in this branch 
of jurisprudence in IndiS. 

III. To discuss the new Sectictps of the Civil Procedure Code, 
which are intended to extend the hitherto limited applications of 
this doctrine by Indian courts of justice. 

I. The specific performance of a contract is a rem^y admi¬ 
nistered at home only by courts of equity. In the courts of 
common law a suffering party can only obtain, damages for the 
non-performance of an agreement. But equity, in accordance 
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with a well-regulated and clearly defined judicial d^reticn, 
enforces the actual accomplishment of the promise made by a 
competent party for a valuable consideration. While, however, 
damages may be recovered in a court of common law in every 
case of breach of contract, id, \^ch an action can be sustained 
under tlie practice and^roceduie of these courts, it is not every case 
of non-perfonnattbe of an ^eement that equity will hold to 
require her interference, and%epeeuliar r§)tnedy of specific perform¬ 
ance. The broad rule" may be thus laid d^wn: Specific perform^ 
mce of those contracts only will ie enforced for the non^-perform- 
ance of wMch damages are not a sufficient compensation. This will 
be better understood'from a few examples. Chancery will, not 
entertain suits for the specific performance of contracts for the sale 
of stock, shares, or chattels, because in ciisc'of a breach of such a 
contract other stock or shares*can be purchased in the market, aird 
if more than the contract price have to be paid, the, difference can 
he recovered in an actioh for damages, and complete compensation 
obtained in a court of common law. Similarly, if a.m^n contract 
to deliver so much wheat, or oil, or wine, and fail to fulfil his con¬ 
tract, the wheat, or oil, or wine, if of an ordinary kind, could l>e 
purchased elsewhere, and complete satisfaction recovered in money 
damages. But suppose the wine were of some rare vintage, which 
could not be had in the market and which was seldom or ever sold, 
here specific performance of the contract of sale would be decreed, 
because inasmuch as the, wine could not be purchased elsewhere, 
damages would be no compensation for the breach of eontisict. 
Again, in the case of a contract for the sale of an estate, its situa¬ 
tion, soil, and local advantages, the fine view from the house, and 
the fisliing and hunting facilities,' might give it a peculiar value 
in the eyes of a purchaser, so that damages, which would enable 
him to Duy anotlier estate of thp s^e money value in the 
market, would be no real compensation to him for the loss of the 
one which he desired to possess. Nabtitih^s vineyard is an example 
of a desire, by no means rare, to po^ess some particular plot of 
land in consequence of its real or fancied worth in the eyes of 
a would-be purchaser: and where the purchase is agreed to on any 
terms—fair and square to both partie^r-equity "iral step in and 
enforce the specific performance of the contract. Similarly, if 
a contract were entered into for the sale of an indigo factory in 
Tirhoot or a tea garden in Dehib Dhooh, mone^ damages for a 
breach and refusal to fqlfilthe agreement might enable the 
plaintiff to become the owner of a factory in Nuddea or a garden 
at Baijeeling, bnt then he might not wish to yisk his capital in 
cither of these places, and might be deprived of an investment 
ibr his meney, unless the contract were specifically enforced. 
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« will also interfere to enforce specific pcformance^ where 
I remedy is wholly wanting or is insufficient llie 
strictness of the common law forms at home would often leavc| 
an injured party without his Eem|dy, did not courts of equity 
exist to supplement the system of the courts of law. The latter 
regard money as the measure of every loss, a principle which does 
not hold true in practice; but equity, by decreeing specific per¬ 
formance, will give what ](ihe injured party desires, and is fairly 
entitled to have. Again, a court of law cannot, like a court of 
equity, modify its judgment, so as to give, complete compensa¬ 
tion to all parties: or cannot, without a number Cf actions, 
arrange conflicting rights. Specific performance wiU often entirely 
simplify matters, and will be directed accordingly. As examples, 
where the legal remecfy is wanting, we give the following: No 
daniages for breach of contract to Assign a chose in action could 
be had at common law, because such a contract is not recognized 
except in equity. An agreement evidenced by a bond given to a 
wife by her husband, or to a husband by his wife before marriage, 
could not be the subject of an action at common law, after the 
marriage as man and wife would be held to be one, and neither 
capable of suing the other; but it would be enforced at equity. 

There being no distinction in this country between law and 
equity ,* or rather, the cburts being all courts of equity, and 
thc^administration of justice being in no wise impeded by strict 
forms, which are fast falling into disuse af home efun in courts 
of law, much of this part of the subject is quite inapplicable to 
Indian jurisprudence, and may be safely regarded as beside the 
object of the present disquisition. It becomes, therefore, the 
more necessary to remember the main principle, which ought to 
be as applicable in India as in England, viz. that specific per¬ 
formance should be decreed of those contracts only, for the hreaffh 
of which money damages cannot afford complete compensation. 

In order to give some ddea of the manner in which equity 
proceeds in the application of the doctrine of specific perfor¬ 
mance, and of the ground^ on which a discretion of refusing 
or granting this remedy is exercised,: we shall give examples 
of cases in which specific performance has been decreed or with¬ 
held, and the reasons for the order in either case. Before doing 
so, however, it must be remarked that the remedy is mutual, and 
where equity wiU grant specific^ performance at the suit of the 
contract^, it will also be ordered at the suit of the contractor. 

We have already seen why specific performance of a contract 
for the sale of stoqk or Government Paper wiU not W decreed. 
Tie same rule applies to shares, but where idie shares in any 
undertaking are lumted in number, and are not always to be had 



in the market, a oontrar^ rule would apply ih>r the same reaimns. 
Specific performance trill be enforced with respect to unique 
ehattels, e. y., the celebrated Pusey-hom, an ancient silver altar 
piece having a Greek ihscripfapn adii dedication to Hercules, an 
heir-loom, a Oueen Anne^s i^hing, or a diamond as celebrated 
as the Koh-i-noor. ' The general principle applies. No amount 
of money damages would compensate the injured party. A simi¬ 
lar article could not, in many cases, he prated, and in other eases 
it could not supply the pj^ of„the object 'of desire. Again, 
where the party failing to perforin his contract can supply the 
article-in. such a way as is essential to the requiremente of the 
other'party and no one else can, specific performance will be decreed. 
As, for instance, if a person, under an agreement to complete the 
new High Court buildings within a certain*tim%, were to contract 
with an importer of teak tim*ber for the delivery of a quantity 
of this wood for thq; floorings, and the latter being offered a higher 
price for his cargo to supply a ship-builder’s yard, were to refuse 
delivery at a season when there waa; no prospect of other ships 
arriving in the port with the same timber. 

Agreements to enter into partnership, which do not specify 
any limited term for the existence of the partnership, will not he 
specifically enforced. A partnership being, unless otherwise 
agreed, mssoluble at the wish of either party, the interference 
"of the court would he useless, os such a relation might be dis¬ 
solved the moment itfVas entered into. Where, however, the 
agreement is for partnership for a fixed length of time, and to 
furnish a fixed share of the capital, the case is otherwise, and 
specific performance will be decree^. 

Agreements for hiring and service, will ^bot be specifically 
enforced, the relation created by these contracts being of too 
p^hqnal and confidential a cl^ai^tqr fii^be created against the 
will o£ either party. For the liame and other reasons, agreements 
to marry would probably not be decreed to be specifically per¬ 
formed. Where the court could have ndineans of enforcing its own 
orders, as in the case of an agreement for the manufoctureand sale 
of a smet medicine' fsp^fic performance will be refused. 
The recipe being a etecret, court could do nothing. The sale of 
the good-wiH of a busineE^ is another example of the same kind. 
Voluntary contracts, as they alq'^illed, when no consideration has 
passed from the parfy seeking performance, will not be enforced. 
As, for example, if a man were to promise to give smother a horse 
w a diamond ring. 

Contracts or covenants which are against public policy or 
ffi^ality not be enforced j as, for instance, if a member of the 
0vil ^fvice or an officer in tihe Army were to assign his future 
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pay. It would in this case be contrary to the honor, dignity, 
and interest of the State, that its servants should be in danger 
of being reduced to poverty by anticipating their resources. 
Assignments, which involve Champerty maintenance or the transfer 
of mere naked right® to litigate, would not be enforced. In some 
of th^ instances no damages could be recovered at common law, 
as these contracts could not be sued on. 

The subject we aref ■^discussing will become still plainer ftora 
considering the defences whi^h may be set up in answer to a Bill 
for specific performance. These defences are defined and illustrated 
by Mr. Fry in his able work to the number of twenty*fonr. Some 
of them, however, nm into each other, and am not so much distinct 
defences as different divisi^s falling under the same head. Follow¬ 
ing Mr. Fry to tome extent,* we shall, however, distinguish the 
whole number under two separate dlassea. Under the first class 
will fall those which go to show, not so muqji that the contract 
should not be si)ecifically enfpreed, as that there is no compie^ 
legal contract existing Between the parties, which can be 
enforced. Under the second class will come those defence®, the 
gld of which is that for some good reason an existing contract 
ought not to be specifically enforced. The defences of the first 
kind will, in m|iiiy instances, afford a good answer to an action 
for damages, while it will be different with respect to those 
of the second kind. This, however, is by no means meant to be 
a very accurate statement, as there ere'^-many asms which will 
fall on either side of the line. The defences falling under the 
first class are as follows:— 

I. ^le non-op^clusion of the contract. 

11. Incapa^ty ifo contr^t^ 

III, Illegality of the contract. 

IV. Statute of Frauds,; 

V. Fraud. '' 

VI. Defect in the subject-matter. 

Vll. Failure of thoHeonsideration. 

VIII. Non-performance of conditions. 

IX. Bescission of the contract. , ’ . 

I. It stands to reason that unledl it be shown that the contract 
was concluded between the paities, there is no contract which can 
be specifically enforced. It m^t^be clearly shown that the con¬ 
tract was concluded. If there be any doubt on the point, specific 
performance will not be enforced, though an action at common 
law may he brought in such form as the plaintiff choose to select. 
As to what constitutes the conclusion of a contract, tbftt will be 
specifically enforced; the law is generally the same as'to contracts 
in'general, only that it is more stiictiy applied. Proposal and 
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acceptance of the terms proposed witJiout any alteration con¬ 
stitute a, binding* <sftntract, If any change is made, there iano 
eonti'oct, ^because both parties do not agree to the same thing. A 
offered to purchase a house on certain terms, possession to he 
given on the 25th July, B agreed to the terms, saying he would 
give possession on the 1st August. Held that there was no 
contract, The most important ‘ kind of contract by proposal 
and* acceptance connected with our present subject is, when 
a promise or merely a representation is made on one side, 
and acts are done on. the other side, on the faith of this 
promise or representation. For instance, when the father of a 
young' lady told a suitor of his daughter tliat she was entitled 
to £10,000 at his death, and it turn^ out that she had only 
half thi^ amount, specific performance of- this contract was 
enforced by recovering the other £5,000 from the father^s estate. 
The representation must, however, be clear and absolute. If a 
father were to say that he allow his daughter £ 10,000 at his 
death, or that it should be left to his own honor to allow this sum, 
tliere would be no binding contract, which could be specifically 
enforced. 

II. Incapacity to contract is a question which involves the 
same discussion as at common law. Minors, lunatics, and 
mari'ied women, under English law, cannot make a binding con¬ 
tract. There is, therefore, no contract which can he specifically 
enforced. With respect to minors indeed a slight distinction 
m.ust he made. They can sue, though they cjpnot he sued, upon 
contracts made with them. But specific performance will not 
he decreed, because the remedy would not be mutual. ■Jn addition 
to the incapacities to contr^, which would'furnish a good 
defence at common law, equitable ineapaeities must also he 
regarded in treating the present subject. Equity holds those 
inconipetent to contract, who stand in fiduciary relations to each 
other, e. g. trustee and ce^ui que trust, guardian and ward, 
principal and agent. Specific performance of contracts between 
such would therefore, not be decreed, unless in very rare and 
exceptional cases. 

III. The iilegaliiy of M^;poniraetj if proved, would of course 
be a bar to any righte being ^pryed under it. Ex dolo mak non 
oritur actio. The burden of proving this defence falls, of course, 
on the party impugning the legality of the transaction. * The 
groimds, on which a contract would be held illegal in a suit for 
t^^ific performance, are generally the same as would support this 

Ijy. The Statute of Emtud is a defence which we shall not 
EfsTO notice, as there is no law in India, which requires contracts 
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to be put into writing. The law of Ile^st:rjiS|||^^^ in^d, might 
involve not dissimilaa* questions, and the rioiaij^giatiy of a con¬ 
tract, which was bjr law required to be registered, wot||a, doubt¬ 
less, be a good defence to a suit for specific performance. 
Whether part performance and some other acts, which have been 
held by the Court of Chancery to take a contract out of the 
Statute of Fraud, would have the same effect with respect to 
the law of Eegistration, is a discussion involving too nice points 
for our present purpose. • 

V. Fraudy when proved, vitiates a contract either at law or 
equity. Fraud may be waived, when the waiver is made with a 
foil knowledge of all the facts. This defence requires no parti¬ 
cular notice in connection with our present subject. 

VI. Defect in tTiS subject-matter^ of the contrast is a defence 
involving almost the same points when plesided in a suit for specific 
performance, as when pleaded in an action at law. Defects are 
of two kinds, patent and latent. Patent defects are no ground 
for refusing specific performance while latent defects are. To 
render a defect patent, says Mr. F:^, it must be an obvious and 
unmistakeable object of sense. If a man buy green cloth for 
scarlet, he has no one to blame but himself for not using his eye¬ 
sight. With respect to latent defects, a defect known to the 
vendor but unknown to the purchaser at tirqe of sale, will be a 
bar to specific perfornaance: but it will be otiierwise where the 
defect was unknown to both vendor’ and purchaser, as in-a case 
which came before4he Calcutta Sniall Cause Court some months 
ago, in which a person had sold what he had purchased as a 
Manton^s gun *and believed it to be so, but which was in reality a 
native made gun ’ with that part^nly genuine which bore the 
name of the celebrated maker. To this rule, however, there is 
one exception, which has , of late years been sanctioned by judi¬ 
cial authority. If the vendor be a person whose knowledge by 
reason of his trade or calling ought to be a guarantee that the 
article sold was wliat it w'as represented to be; as for instance, in 
this case, if the vendor were a guMmith, the rule would not hold. 

VII. Failure of the considerati^S^mas^ arise either by the 
existence of the subject-matter of the Contract being determined, 
or by such injury thereto as wiB* seriously damage the value. 
When a contract of sale has been'finally concluded, the thing sold 
remains entirely at the risk of the purchaser. But any loss 
accruing before the final conclusion of the contract falls on fho 
vendor. If a horse bought at the mart were suffered to fomain 
for a day or two, and died on the following day, the Joss tvould 
be that of the jpurchaser, even though he had never used the 
animal ; unless mdeed ,^eath resulted from the fault of the 
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Btablekeepers, or from some intoeedent cause covered by a 
warranty. An agreement for tbil sale of a life annuity was con¬ 
cluded in England on the 28th February, the annuitot having 
died abroad on the 6th Februaiy. Such a contract could not be 
specifically enforc.ed. There was, in fact, no contract, as the sub- 
jectmatter thereof was not in existence at the time of making the 
agreement. Similarly, where goods at sea were sold, which, before 
the tim fe of the contract,, had been damaged, and sold in a foreign 
port. Where there; is a qpntract to do something which is It^al at 
the time of contracting,'but b^omes illegal by statute before the 
time fixed for performance, the contract will not be specifically 
enforced. ’ 

VIII. Non^performanee of the ^nditlons is another defence, 
which mf^ht also be pleaded to M action of damages at common 
law. When th^ performance''of any one stipulation is clearly 
within the intention of the parties, a condition precedent to elFect 
being given to the rest of the contract; until the performance 
of such stipulation, the contract does not become absolute, and 
cannot l)e specifically enforced. Where companies have con¬ 
tracted for the purchase of certain land for railway purposes, and 
the making of the railway has been afterwards abandoned, it 
has been held that the making of the railw^ was a condition 
precedent to the fjdfilmeni of the contract, and the abandonment 
of the line a good defence to an action'for specific performance. 

IX. fhe Rescission of the contract might be pleaded in 
an action for damages. If the contract has bisn rescinded, it no 
longer exists to be specifically enforced, and thaJbreaeh of what 
does not exist, cannot be the ground of an action for damages. 
The contract may be rescinde#^.by consent of pames, or by what 
is called novation, i. e., by entering into nlperfectly new contract 
whjbh supersedes and puts an end to th^ old one. The interven¬ 
tion of a new person or of, a new term may be such a novation 
as will extinguish the former contract. Where a stipulation is 
introduced into a contract, that on the ha^ening of a certain 
event, it will be void ; this is generally consfeued to mean that 
the contract becomes voidable at*.the option of the party -injured 
by the happening the event, sq that if he take any further 
steps amounting fo a waiveif^i^veontraet will not have been 
lescinded, and may be specifically enforced. 

We now come to the second class of defences, which are as 
follows• 

I. The incompleteness or uncertainty of the contract. 

II. The want of fairness or hardship of the contractj^ 

HI. The inadequafy of the consideration. 

IV, Want of mutualily. 
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V. That the contract is ultm vires, 

VI. MisrepTesentation. 

VII. Mist^e. 

VIII. The incapacity of the court to perform part of the 
contract. 

IX. The want of a good title. 

X. Default of the plaintiff, 0r acts done in contravention of 
the contract. ^ . 

XI. The inc^^ity of the defendant to perform his part 
of the contract. ' * 

XII. The lapse of time, 

I. The iiichmplelenese of the contract as distinguished from the 
uncertainty of the contract is thus exjdained by Mr. Fry. Under 
the^fprmer head fall those cases^Whpre there is the absolute want 
of some term of the contract; under the latter those where it is 
not the entire want of the term, but the want of sufficient 
exactitude in it. The completeness is tt> be ascertained with 
reference to the time at which j)roceedings for specific performance 
are commenced. Where the want of completeness arises from 
the default of the defendant, as in the case of an annuity for three 
lives to be named bv him, and he would not name them, this 
will be no good defence. In this case the plaintiff* was allowed 
to name them, and specific perf'ormance was tl^n enforced. The 
subject-matter of the contract, the parties thereto, the price and 
the terms, must all be stated in order 'to constitute completeness. 
With reference to the subject-matter, the maxim id cerium 
est quod eerfum reddi potest, applies, and it will be stated with 
sufficient certi^^e if it can be imderstood from the description, 
even coupled with extriusie evidenEie to show what is the subject 
of the description, ' Mr. Ogilvy's house' would, therefore, be 
sufficiently complete. Evidence could be adduced to shew what 
house was meant. With respect to the price, ‘ £1,500 less than 
any other purchaser would give' was held not to be sufficient. 
An agreement to s^l at a price to be fixed by two valuers Would 
be complete enough, unless the valuers failed to agree, and there 
was no provision for appointiilg an umpire, in which case the 
contract could not be specifically enforced. But if'tlie agreement 
were to sell at a fair price, tbe“edurt would a^rtain what would 
be a fair price. Incompleteness has been held to exist—where 
an agreement for a building lease did not state when the term 
was to commence, and when it did not state the length of the 
term—^where it was not stated from what time an increased rent 
was l^commence—^where a contract for a partnership was silent 
as to'me amount of capital to be provided—where a contract for 
a lease of lives neither named the lives nor settled by whom they 
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were to be named. Instances of the uncertainty of the contract 
are—where Mr. Kean was under an engagement to perform at a 
theatre, but nothing was stated as to when he was to perform or 
in what character—where marriage articles were prepared by a 
Jewish Rabbi iji an obfecure fbrm said to prevail among the 
German Jews—where there, was an agreement for the sale of land 
for building purpose, but. there was a doubt about the plan to 
be incorporated into the deed—;where there was an agreement to 
give the plaintiffs accommodation for the sale of their articles in 
the defendant's refreshment rooms, and to furnish them with the 
necessary appliances. With rei^ect to the defence of incomplete¬ 
ness or uncertainty, it must be remarked, that a decree for specific 
performance is an order to do a certain thing, and there must be 
no doubt about the thing to be done, while an action for damages 
demands reparation for the non-iulfilment of a contract about the 
term's of which, if' it has not been fulfilled, there is nothing to be 
gained from discussion. In' the one case a positive, and in the 
other a negative, proposition is to be maintained, and the former 
requires clearer proof than the latter. 

II. The want of falrnese ami the headship of the contract 
may be thus distingpished. The former has reference to existing 
circumstance at the time at which the contract is entered into, 
while the latter looks more to the results accruing from these 
circumstances being wha€ they might reasonably be expected 
to be, or otherwise. Want of fairness and hardship must, 
however, be both equally judged of with respect to the time of 
making the contract, and subsequent events^t wholly unlooked for, 
cannot enter into the calculation. The unfairness may be either 
in the terms of the contract it^lf, or in the circumstances under 
which it was made, as when one person takes advantage of 
another, who is intoxicated or under some undue pressure, to obtain 
his coi^nt to an unfair bargain. When one of the parties 
knows and Jhe other does not know: or when one of them sup¬ 
presses a fact), which, if known to the other, would entirely alter 
ms intentions, this will constitute^unfaimess. If A sold to B 
all his intereirt in a pertain cai'^ at'sea, both being aware that 
the ship had’bxperienoed rougj weather, and might possibly 
have been lost, t|iough there ^‘as a chance of her coming safe 
to port, this would bb a good bargain. But if A knew for cer¬ 
tain that the ship had been lost while B did not, this would be 
unfairness which would be a bar to specidc performance. In 
the fbnner case one boi%ht and the other sold what might be 
worth nothing; but in the latter case, though B bought what 
might he worth notiiing, A sold what was worth nothing. " Where 
A contingency exists, it must be such to both parties. If one 
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views it as a. contingency while the other knows that it has 
been reduced to a certainty, this will constitute unfairness. 
"Kie mental incapacity of the parties, though falling short of 
insanity, their age, poverty, the absence of proper advice, and 
other such matters, will be regarded in judging of the fairness or 
otherwise of a contract. Again, where the enforcement of a con¬ 
tract will cause injurious results to tlilrd parties, this will be held 
to be unfairness sufifTcient tO; stay the court frt)m interfering. 
Turning now to the hardships of the contract, hardship is of two 
kinds—^patent and latent. Where it is the result obviously flowing 
from, the terms of the contract, >:«vhlch both parties have entered 
into with equal means of knowledge, the court will be very 
reluctant to admit the plea. Where, hownver, the result is not 
an obvious one, and it arises from something collateral and so far 
latent, that it could not have beai present to the minds of the 
conti’actmg parties at the time of making the‘ contract, the ease 
is different, and the court will aceejpt the defence, llie leading 
case as to the hardships of the contract is the Duke of Bedford vs. 
the Trustees of the British Museum. The Duke resided in South¬ 
ampton, afterwards called Bedford House. In 1675 he cohveyed 
to a Mr. Montagu adjoining land for building a mansion, Mr. 
Montagu covenanting witii the Duke not to use the land in a 
particular manner, so as not to interfere with the Duke's enjoy¬ 
ment of the adjoining lands. Suhsetjuj-ently, these lands of tiie 
Duke were covered with buildings, and Southampton house 
pulled down to make way for streets and buildings, and thus 
the object for \|hiehyfhe covenants of 1675 had been made, ceased 
to exist. When a suhsequeijt Duke of Bedford sought to restrain 
the trustees of the British Museum, who claimed under Mr. 
Montagu, from using the land in a way at variances with these 
covenants,—sought, in fact, specifically to enforce those cove¬ 
nants,—hardship was considered a good defence. 

III. The inadequacjf of the consideration is a question which 
courts of law will not enter into, but in equity it will be con¬ 
sidered, when it is sd great as to be an evidence oi fraM, Where, 
however, it does not amount to elfciudication of fraud, it will be no 
ground for relieving a man from a contract which he has wittingly 
and willingly entered into. To? use the words of Lord Eldon, 

' unless the inadequacy of prjp is such as shotSks the conscience, 

* and amounts in it^lf to conclusive and decisive evidence of fraud 
' in the transaction, it is not itself a sufficient ground for refasing 
' a specific performance.' Where an est^ worth £3,500_^ Was 
sold for £5,000, the inadequacy was held hot to be great enqugh 
to be a bar to specific performance ,* but where land was sold for 
teh times its value;i as the condition of a loan required by the 
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purchaser, a poor and illiterate man, in order to prosecute a g<»d 
claim to some valuable property, inadequacy of the consideraladn 
Was held a good plea to a suit for specific performance. The 
adequacy or inadequacy of the consideration must be judged of, 
with reference to 'tlie time at which the contract was made, and 
not with referencfedo subseqiient events. 

IV. Want of mufnalUy exists where the contract is capable 
of being enforced by one of the parties, but not by the other. 
The simplest instance is a contract with a minor, who can sue at 
law while he cannot be sued upon an agreement made with him. 
Specific performance of such a contract would be refused to the 
one jiarty against whom the other party could not have the same 
remedy. The mutuality must be judged of with reference to the 
time at which the contract was entered into.* It will be no valid 
objection tliat the defendant shhsequently lost his right to enforce 
the contract against the }>kintiff. One very important exception 

-to the above rule is, where the vendor riot having the whole inter¬ 
est he agreed to sell, and the vendee not knowing this fact, the 
former cannot enforce specific performance against the latter, yet 
the vendee can msist on having all the vendor has to sell with 
compensation for the difference. 

V. That the contract is ultra ^ures is a defence restricted to eases, 
in which one of the contracting parties is a corporation. Corporate 
bodies created for special puiposes can contract only with special 
advertence to the purpose for which they were incorporated. Other 
contracts being in excess of their powers are void, and cannot be 
specifically enforced. A , railway company is bound to employ its 
funds for the purposes provided by the Act to which it owes its 
existence.,^ A contract to build docks, or improve the navigation 
of a river, would be ultra vires, unless these works were very 
clearly connected with the railway, and contemplated by the Act 
passed for its construction. If a company were incorporated by 
an Act of the Supreme Council for fhe reclamation of the Salt 
Lakes nearJCalcutta, a contract by such a company for- the con¬ 
struction of docks at Kidderpore, pr for bridging the 
Hooghly at Howrah^ hr for irrigation works in Cuttack, would 
be ultra vires, and eoul^not be specifi(^y enforced. 

VI. Misrepresi^nlalioit will be a good defence, when the person 
setting up this plea has been induced to ente? into the contract 
through reduce on a statement ac|jiially untrue, which the other 
party, knowing it to be false or not believing it to be true, made 
for the purpose of bringing about the ^contract, which becomes 
an unfag one, in consequence of the fact stated being otherwise 
thqn repres^^ Where a person states what he Meves to be 

out liihicli is not so, both parties having eqiuil means of 
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knowledge, this will not amount to a misrepresentation. It 
would ^ no defence to an action at law on a contract, that a 
person having no direct intention to deceive made a random 
statement, which afterwards turned out to incorrect. It is 
otherwise at equity, where a mhn making a statement must be 
reasonably satisfied of its correctness. It is h^essary that the 
statement which amount® to a misrepresentation should have 
been actually relied upon 1^ the other party. If he have 
resorted to other means of knowledge, and have relied on the 
result of his own enquiries, he cannot set up as a misrepresentation 
a statement upon which he did not depend when making the 
contract: and, even further, if .j| purchaser has means of know¬ 
ledge within his power, and neglects to a^Vail himself of them, 
he will be debarred from this defence. Mferepresentation difi^ers? 
from fraud in this, that the former *may he the result of want 
of proper care, and may he made heedlessly, from no bad or dis¬ 
honest motive; while the latter implies a cornipt and dishonest 
intention. 

VII. Mistakei to he a good defence, must be mistake as to 
facts and not as to law. In equity as well as at common law, 
the maxim ignorantia legis non esecasat is followed. The 
mistake may be that' of one or both parties. Where it is on 
the part of the defendant who would be the sufferer, it will be 
a good defence, if the plaintiff have in any way contributed to 
it; if it be the result of undue influence, mental imbecility, 
surprise, or confidence abused. Even in cases where the mistake 
is purely due to the defendant himself, the' court will refiise to 
enforce performance, where the contract is clearly one which he 
would never have entered into, had he not labored under the 
mistake, and where an opportunity was wanting "for that due 
deliberation, which in ordinary oases would have obviated such 
a result. Where an agent went into an auction-room, and hav¬ 
ing heard the description of a lot different from that for which 
he was employed to bid, but was under the impr^sion tliat it 
was the same, .and ha4 it knocked down tohins; speeffie perfor¬ 
mance was refused. The ageht might certainly have informed 
himself that the lots wgre different, but he acted in haste and 
without much time to set himself right. Where the mistake 
is on the part of the plaintiff alone, he will not be allowed to 
correct it, and then enforce theb^^ntract. Where both parties to 
the contract were at the tiine of contracting in error as to the 
subject-matter of the contract, this will void contract. 
Where the mistake is not as to the subject-matter of the con¬ 
tract, but in the reduction of the agreement to writing, the eourt 
will interfere to correct the error. Where both parties have 
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made a mistaJce, but not about the very subject-matter of the con¬ 
tract, the contract will stand, and may be specifically enforced. 

Vlll. The ineapacity of Ihe court to perform part of the con* 
tract will in general be a good ground of defail^e, so p to prevent 
the court from interfering to enforce the other part. "Where 
however the contract is divisible, so that one portion of it could 
stand without the other portion, an exception will be made. In 
many of the reported cases, however, the exception is rather appa¬ 
rent than real, as there are two orriiore separate contracts, instead' 
of portions of one divisible contract. Where, owing to the default 
of the defendant, who sets up this defence, any portion of a con¬ 
tract cannot' be ])erformed,, except in isome rare cases, the court 
will hold the contract divisible, and enforce performance of that 
portion which the defendant can perform ; as, for instance, where 
tlie defendant only possessed'a part of the interest which he con¬ 
tracted to sell, he wo,i|ld be compelled to convey as much as he 
possessed. It W'as once held that when the positive part of an 
agreement could not be performed by the court, it would not 
enforce the negative part by injunction; but this is no longer 
law; and recently where a persoTt%ad entered into an agreement 
to sing at a theatre, though the court could not enforce this agree¬ 
ment specifically, it granted an injunction to prevent him singing 
in any other theatre tiian that in which he had contracted to sing. 

IX. The want of a good tide is a diefence set up by the 

purchaser of land, when the vendor seeks to enforce the contract 
of sale, and the former maintains that vthe latter has not made 
out a sufficiently good title to give him a right to specific per¬ 
formance, the court will not compel a man to become an 
upwilling purchaser ’ of•’ property, from which there exists a 
reasonable doubt, that he might be ousted by some one possessing 
a title superior to that of his vendor. It will not be necessary 
to go very deeply into the question.' what tit^^wiU be sufficiently 
doubtful to wai-rant the court in tefusing specific performance.' 
The intricacies of the English law of land do not exist in this 
country; and when t|lie Registration Act has bqen some time 
in operation, the invest%ation of title in India, will not be a very 
difficult ma^r. ' , 

X. Where dfault exists on the pari of ^e plaintif, or where 
he has acted in contravention of the contract^ there will be a good 
defence to a suit for specific pertormanee. . Where there were 
cc^rtain acts to be performed % the plaintiff as prehminaiy to 
the contract, he must shew very clearly that he has performed, or 
was ready and willing to perform, those acts. Otherwise there 
wiD be such default as will consjatute a valid defence; and so 

where the performance of these acts is not absolutely a con- 
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dition precedent, but relates to certain representations as to future 
acts made at the time of contracting, and upon the faith of 
which the contraijt entered into. There will, however, in 

this latter case, be a distinction niade “'between the essential and 
non-essential terms of the contract, and, default in respect to 
such as are non-essential and unimportant will not be a ground 
for refusing specific* performance. When after the agreement 
to contract, the plaintUf has so dealt with the subject-matter 
of the contract as to diminish its value, this will be a valid 
defence. Tl\e damage or injury resulting must however be 
real. A trifling injury will not be sufficient to enable the 
defendant to evade performance. Where waste has been com¬ 
mitted : where the land sold has been dealt with in an uuhus- 
bandman-like manner: where the vendor of certain property ten¬ 
dered the purchaser his deposit, denyrnded back possession, drove 
the purchaser's stock off the estate, and gave notice to the tenants 
not to pay rent to liim, there was held to be a good defence to a 
suit for specific performance. 

XI. Tfie incapacity of the defendant to perform hie part of 
the contract is a defence founded upon the necessity of the case. 
A man cannot be compjjlled to do that which he cannot do. This 
defence differs from some of the others in this, that the capacity 
or incapacity is judged of, not with reference to the time of con¬ 
tracting, but with reference to the time at which performance is 
sought. If a man contract to do ihat w]^ch he at the time 
unable to do, but subse(|uentljr acquires the power of doing, he 
will be compelled to perform his agreement, when he is able to 
do so. W^here the incapacity concerns p. non-essential term of 
the contract, the court will often modify it and decr^^ performance 
of a contract, which differs in no respect in its essential particulars 
from the original one. Sometimes an agreement is in the alter¬ 
native j and when o1^ of the a^matives is impossible, it becomes 
a question whetlier the other shonld be enforced. Mr. Fry has 
very carefully collected the rules on this point which are gs follows : 
First, where, at the time of contracting, one alternative is void or 
impossible, the oth^,altemative must be executed. Second, where 
one alternative is refrabted subsequently impossible by tlie act of 
God, the other need not he performed. Third, where one alterna¬ 
tive becomes impossible by the jet of the other parly’’, the other 
alternative will'be discharged.'"'where one alternative 
is presented by the act of a stranger, the other must be p^rfonned. 

XII. The lapse of time is the l^t defence we shall consider. 
This is a question quite distinct from the effect of the Statute of 
Limitations, which holds good equally at equity as at common 
law. In order to claim the assistance of the Court of Chancery, 
a party must, in the language of Lord Alvanley, show himself 
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ready, desirous, prompt, and eager. The delay of either party 
in not performing his part of the contract, or in not prosecuting 
his right to the interference of the court by the fili^ of a bflb 
or in not diligently presecUting his suit when instituted, may, 
says Mr. Fry, constitute such laches as will disentitle him to 
the aid of the court, and so amount, for the purpose of specific 
performance, to an abandonment on his part of the contract. 
At law, time is always of tlie essence of the contract. So also 
it will be at equity, whenever it appears io have been part of 
the real intention of the parties that it should be so, and not to 
hove been inserted as a merely formal part of the contract. But 
where it is merely a formal part, siiecilic perfo^nance will not be 
refused on merely technical gp*dunds. Where one party is willing 
to proceed, and by notice of ^otherwise intimates this to the other 
party, who remains inactive, *this will constitute such laches on the 
part of the latter, as to be a good defence to a suit for specific per¬ 
formance. What is sufficient delay to be taken cognizance of by 
the court; will depend, in no slight degree, on the circumstances of 
each particular ease. In contracts relating to mines time is gene¬ 
rally essential, Their value is constantly changing in the market. 
And the nafiire of all transactions connected with them is so 
precarious, that the lapse of* time immediately concerns them. 
To give ftirther instances, in the old case of the Marquis of Hert¬ 
ford vs. Boorcy a delay of fourteen months was not considered a 
bar to the plaintifPs,pj|aim. In another case, where the contract had 
reference to a supj^y of coal, an article fluctuating from day to day 
in its m^ket price, a delay of eleven months was held to be fatal. 

From tbfih abljye sketch (necessarily through its briefness very 
imperfect) of thi? principles l>y which the Court of Chancery at 
home is guided in tiecreeing or refusing specific j)erformance, it 
will be manifest that there are well-known rules and settled 
doctrines, the result of long and able |udieiid experience, by which 
the administration of this branch of equity is directed^ and regu¬ 
lated. ' Equity and ^od conscience^ are the guides laid down 
for the Indian judicial officer in administering justice. No man 
of however tranq|endent ability and with a conscience however 
good, can work oul for himself a system of perfect equity, llie 
study of this one small portion of equity jurisprudence, now 
before us, will shew how very impossible it would be to administer 
equity and justice, without benefiting by the learning and expe¬ 
rience of those who have built up the system, administered in 
the Engli^ and American courts. Legal education md tramiug 
anpe, .therefore, a sine non for those charged with the duty of 
adMuistering that shortly-worded, but very Comprehensive, code 
GOj^l^edin the words * equity and good conscience.' 
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II. We now come to the second portion of this article and 
shall endeavour to point out what has been hitherto done as to 
specific performance of contracts in India. The old reported 
cases are veiy few in number, and for aU practical purposes it will 
be sufficient to commence with the passing of Act Vlll of 1859; 
Sections 191 and 192 of this Act are as follows:— 

191. * When the^uit is for moveable property, if the decree be 

* for the delivery of such property, it shall also state the amount 

* of money to be paid as ^ alternative, if delivery cannot be had.^ 

192. ^ When the suit is for damages for breach of contmct, if 
^ it appear that the defendant is able to perform the contract, , the 
' court with the cqpsent of the plaintiff* may decree the specific 
^ performance of the contract within a time to be fixed by the 
' court, and in such case shall award ^n amount of damages to be 

* paid as an alternative, if the contr||et is not performed.'* 

Now, it will be seen at a glance that these Sections have no pre¬ 
tension whatever to embrace the doctrine of specific performance, 
as administered in the Court of Chancer^ at home. The. first of 
these Sections is an adoption to India of Section 78 of the Com¬ 
mon Law Procedure Act of 1854, (17 & 18. Viet. Cap. 128.), 
which is as follows:— 

^ The- court or Judge shall have power, if they or^ he see fit 
^ so to do, upon the application of the plaintiff in any ^tion for 
' the detention of any chattel, to order that exec-ution shall issue 
for the return of the chattel detained, without giving^ the defen- 
' dant the option of retaining such chattel upoil’ paying the value 
' assessed, and if the said chattel cannot be found, and unless the 

* court or a Judge should otherwise order, the Sh^iff shall distrain 
' the defendant by all his lands and chattels in tlifi, said She»’iiPs 
' bailiwick, till the defendant render such chattel, or at the optim 

* of the plaintiff, that he cause to be made of the defendant's goods 

* the assessed value of the i^attel: provided that the plaintiff 

* shall, either by the same '5r a separate writ of execution, be 
' entitled to have made of the defendant's goods the damages, costs, 

' and interest in such a-fdion.' 

Section 200, Act VIII of 1859, enables a plaiptiff, who elects 
to take the specific moveable, to enforce his op^on by imprison¬ 
ment of the defendant, or by the attfichrnent of his ])roperty, 
or by botJi imprisonment and attachment. Specific performance 
of a contract, under Section 39^, may be simihirly enforced 
under Section 200 j but in this respect Indian Civil procedurq 
finds no parallel in English Common Law Procedure, the only 
Sections of which relating to specific performance, viz,, Sections 
68 to 74, of Cap 128, Stat. 17 and 18, Viet., are intended for 
the enforcement, not of a mere personal contract, biit of a 
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du^ of a. public or gw^j^-publio nature. Section 192, Act 
VIlI of 1859, can moreover only be put into operation, the 
euU u for damagee for breach of contract: so “that the institution of 
a suit for dam^es is a necessary preliminary to a petition for 
specific performance. It will not be forgotten that the specific 
performance of an English court of equity is intended to meet 
those cases, in which damages are no compensation. Section 
192 contemplates one of the defences we have treated of, viz., 

' the incapacity of the dfendant to perform his part of the contract/ 
* If it appear that the defendant is able to perform the contracV 
specific performance may be decreed. It would be difficult to 
guess at the source frorn*-which Section 192 was derived. It 
embodies none of the principles of equity or common law, and leaves 
those who have to administer its provisions h) draw very largely 
on the undefined code of * equity and good conscience.^ 

The published rtqorts of the Calcutta High Court do not 
furnish many cases involving the doctrine of specific perform¬ 
ance : jgid as far as an opinion may be formed in this way, it 
would appear that the doctrine is not very Ayell understood, and 
not much called into play, in the litigation of this country. We 
shall notice some out of the few cases that have occurred. In 
No. 91 o/'18()4 Motee Doss and others, appellants, %nd August, 
1864 {Weehlg Reporter, Vol. I, page 4), the plaintiff sued for the 
specific performance of a contract for the grant of a putn£e lease 
made bythe manager of certain endowed property. Performance 
was reliisedj on the ^ound, that the manager had nosppwer to make 
such a contract, as the testator had by his will prohibitcd any 
transfer of the proj>erty by sale or gift. This decision may be 
defended on tWo grounds, viz., on that of the want of fairness of 
the con4raci, inasmuch as it involved a breach of ‘the trust provi¬ 
sions ; aor as being ultra vires. 

In case No. 1405 o/1864, Thaeoor Sreenauth Sing, appellant, 
%9th. September, 1864 {Weekly Reporter, Vol. 1, page 144), 
the plaintiff sued for specific performance of a contract for the 
conveyance of a portion of certain property by the defendant, 
after the latter had obtained a decree for the same. The Lower 
Courts had dismissed the claim, on the ground that more than 
twelve years had elapse^ |mce the time of the contract being 
made. The High Court ^^y properly set aside this decision, and 
remanded the ease, remarkin^that the cause of action arose not 
at the time of making the (mlract for the conveyance, but at 
the time when the defendant having obtained a decree for the 
property was in a position to perform his agreement. This case 
falls under* the examples given above, with reference to the 
^venth of the second class of drfences. The defendant 
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was incapable of performings his agreement at the time of con¬ 
tracting, as he h^ not obtained a decree for the property. But 
having subsequently obtained a decree, and being in a position 
to perform his contract, specific performance would be decreed. 

One of the commonest instances of suits for specific perfor¬ 
mance in ihis country, is an action to enforce a compromise, 
which has terminated jsome former litigation. In the ease No. 
S36, of 1864, Ham Sahae Sing, appellant, hth December, 1864 
{Weekly Reporter, Vol 1, page 266), a‘ former compromise of 
this nature had been made. The defendants had failed to carry 
out its provision, and the plaintiff, falling back on his original ground 
of action, had sued for his share of^lthe property in dispute. 
The High Court held that he could not do this; but they decreed 
specific performance of the compromise made at the close of the 
former litigation. Now, this case is remarkable as showing very 
clearly what is observable in all the reported cases of specific 
performance, viz,, that although Section 192, Act VIII of 1859, 
only contemplates specific performance, zohen the snU , is for 
damages for breach of contract; yet this porfion of the law has 
become a dead letter, and specific performance has been decreed 
in suits, where there was no claim for damtiges for breach of 
contract. Similar to the case just quoted is No. 317 ^ 1864, 
Bishnu Cootmr Boy, appellant, 23rd February, 1865 {Weekly 
Reporter, Vol. II, page 208), and also No. 129 0 /^ 1865, Ram 
LocAun Bvbra, appellant, 4M July, 1865 {Weekly Repwter, 
Vol. Ill, page 118.) 

In case Ndi. 2816 o/1864, Ramtonoo Surmah Sirkar, appellant, 
2%th May, 1865 {Weekly Reporter, Vol. Ill, p^e 64) : the 
plaintiff had advanced a sum of money on a deed ot sale stipula- 
tii^ that on payment of a further sum, he was to receive defen¬ 
dant’s . share of a certain talook. The defendant, instead of 
carrying out his agreement, sold the land to a third party, 
whereupon plaintiff sued him for mecific performance. The 
case was remanded by the High Court for enquiry into the 
bond fides of the second conveyance, the High Court holding that 
if the second vendee had bought the land in * good faith, for a 
valuable consideration and without notice of the first sale, he could 
not be disturbed in bis possession, an(|; that the plaintiff’s only 
remedy would be an action for da^%es. Erom this it would 
appear that the suit was not for damages for breach of contract; 

the action been brought.in tffi shape, the plaintiff’s rmedy 
would have been greatly simplified under Section 192, Act VIII 
of 1859. It win be noticed that tiie proper defence here to fhe 
suit for specific performance would have b^n the incapacity; of the 
defendant to perform his part of the contract. As mw&ver that 
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it' 

incapacity was the result of his own wropg in making a second 
sale of the property, it would have been a good ground for award¬ 
ing sound damages. 

A cjise somewhat similar to the last is No, 100 ^ 1865, Shih 
Kishen Doss, appeUautjt^rd June,1%^^, [Weekly Reportery Vol. 
Ill, page 103). In this case, however, ^he second vendee had 
notice of the first sale, and the contract being proved, specific 
performance was decreed. The question of Icipee of time also 
arose in this case. . The Principal Sudder Ameen had decided 
against the plaintiff, 'because he had not caused the deed of sale 
to be executed by paying the money within |he prescribed period/ 
The High Court, however, rightly held that time was not of the 
essence of the contract, it appearing frmn the terms thereof that 
it was not the intention of parties thal? it should be so. 

Pvonj the few cases above noticed, nS^^rill be evident that even 
in this, country scarcely one suit for specific performance can be 
decided, without the discussion of points involved in the usual 
defences to such suits under the equity practice of the Court 
of Chancery at home, ^ 

III. It now lemains to discuss the new Sections of the 
Civil Procedure , Code, which are, intended to extend the hitherto 
limited "' application of the doctrine of specific performance by 
Indian courts of justice. We shall quote these Sections in their 
entirety as contained in the Amended Code of Civil Procedure, 
published in the Gazette of India of the 28th April 1865. 

SeiSUon 24. ' If a contract shall have been entered into, which 
' involves for its performance sej}araie or suceessive a^, a suit may 
' be brought to enforce the p^orm^ce of any one or more of 
' such acts, witliout waiting for the time when the whole of the 
' acts required to be performed under the contract ought to have 
' been performed; and the court may order the defendant-speqifi- 
' cally to perform any oire or more of such acts without ordering 
' him specifically to perform^ the entire contract, imposing su'^ 

' terms, if any, upon the plaintiff, as shall seem to the court to 
'just/ (S.t.C.) 

Section 25. ' Tlic eburt sliall liot decree the specific perfor- 
' manoe of any contract, the complete performance of which is 
' necessarily extended over a longer period than five years. This 
' rule shall not apply to any contract which shall have been entered 
' into before the passing of this Act: provided that the court 
' shall not decree the speciBc performance of any such contract 
' for a longer period than five years* from me date of the 
' decree/ (S. C. C.). 

Section 133. ' In any suit brought under Section 24 on a 
' contract which shall have been registered under any law for the 
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* registration of assurances, the court may, on the application of 

* the plaintiif at the time of the institution of the suit, and f 

* satufied that the contract is capable of being performed hg the 

* defendant; that the plaintiff is likely to be materially prejudiced 

* by any delay in such performance, and that the application is in 
' good faith, make an order, ex parte^ calling upon the defendant 
' within a time to be fixed by the court to perform the contract, 
' or to appear and show cause why its immediate performance 

* should not be enforced/ (S. C. C.) 

Section 134. ' If the defendant shall not, within the time fixed 

‘ by the cdurt, eithp perform the contract or appear and show 

* cause why the innihsdiate performance of the contract should not 
be enforced, and if it shall be proved to the satisfaction of the 

* court that the said order was j^uly served upon him in any of 
' the modes of Beryic 0 ;;‘;|L®remhefoi‘e provided, the court shall 

* proceed at once to take ^ch evidence as the plaintiff' shall adduce 
' in support of his claim, and subject to the conditions contained in 
' Section 314, thereupon give judgment and pass a decree on the 

* judgment so giyen as provided in the same Section/,. (S. C. C.) 

Section 314. 'When a suit has been brought to compel 
' specific performances of a contract, if it appear to the court that 
' the consideration is adequate, that the contrftct is r^onably 
' certain, that the defendant is able to perform it, and tliat the 
' performance would not impose eiftreine and immoderate hardship 
' upon him, the court may declare that the contract shjfll be speci- 
' fically performed, and decree the same accordingly.^ (S. C. C.) 

Section 5. 'The court may also declare that, in the event 
' of the contract not being specifically performed, the defendant 
' shall pay to the pjaintiff as damages a sum of money to be 

* assessed by the court in substitution for such performance. Such 
' damages shall be recoverable at the option and on the apph'cation 

* of the plaintiff/ (S. C. C.) 

Section 311), ' If it shall appear iWt the defendant is unable 

' to perform the contract, or tnat'lihough he may be able to per- 
' form it, the consideration is greatly inadequate, ,or that the 
' contract is not reasonably" certain, or that the result of perform- 
' iug it would impose extreme and immoderate hardship upon him, 
' ihe court may declare that the defendant shall pay to the 
' plaintiff damages to be assessed in such manner as the court 
' shall direct. ^ Provided that the court may decree, as liquidated 
' damages, any sum that the parties may have agreed should be 
‘ paid, in the^vent of a breach of the contract withput reference 
' to the extent of th^^**injuiy sustained. 

Bxplanatiom (a). ' fee adequacy of the consideration is to be 
'jud^dwith reference to the time at which the contract was 
' maae.^ 
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(b)» . The certainty required must be a reasonable one, Imving 
regard to the subject-matter of the contract, and the circum¬ 
stances in and with reference to which it was entered into/ 

(S. c. C.) ' . 

Sectk\i 317, \}^erhatim same Section 192, Act Fill, of 
quoted ahovel (S. C. C). 

Section !$28. ' A decree for the speeifiotefe performance of a 
' contract may,be enforced by the imprisonment of the party 

* against Whom the decree made, or by the attachment of 

* his property, or by both the imprisonmeiS^ of the party and the 

* attachment of his property. The imprisonment and attachment 

* may be contiimed until the party, against whom the decree is 
made, shall comply with the terms of it, or for such time as 

'the court shall order: provided that nO ^rson shall be im- 

* prisoned under this Section fcr a longe? pe^riod than six months/ 

(S. C.C.) . ; 

Before discussing these Sections we must beg our readers to bear 
in mind one very important point. !pie Sections in question were 
not introduced into the Civil Procedij^ Code for the jmrpose of 
extending to India the general law as to the specific performance 
of contracts, administered by courts of eqmty at home, but with 
the particular olyect of supplying %, substitute for a criminal con¬ 
tract law which has been <so long demanded in vain? Whether 
such adaw' should have been, or should be, conceded to those who 
have ashed for it as the sole remedy^ for .eyils, which seemed 
otherwise remediless, we shall nbt-here disoUss. The i)oint is 
beside our present purpose, which is to enquire how far the law 
contained in the above-quoted Sections is adapted for the pur¬ 
pose for which it is intended% 

Turning then to |he first of the above Sections, (24), we find 
therein noclashes with the principles of, English law. 
Under thii^^ Se^ih a ryot, who had contract^ toi^ and deliver 
indi^ or,.!|iny nlhel?* crop, and w^o at sowing time neglected to 
put in the crop, could be cqmpell^ii to p^orm liis one of the 
successive fcte for the perfb^nanee of which he had contracted. 
That the person with w;hoi4J^thc ijfot had contracted would thus 
be benefit^, there canibe no doubt. Were he compelled to wait 
tin the time of delivery, he would get nothing but a decree for 
damages instead of the indigo or other crop, which to him is the 
all important object. A decree for daraqpres involves fiirther outlay 
of money for its execution, loss apd trouble, which are 

seldom, if at aU, connrausated by fii^niresu^. 

Tlie next Section (25) is evidently interided for the protection 
of the ryot. The specific performance of no contract will be 
r^ppeed, Hie complete performance of which is necessarily 
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extended over a longer period 4ihan fioe yean* fTliis provision 
would seem to invalidate, to render null and void, an^ contract 
for more than five years. Now, people in the Mofussil are slow 
to become acquainted with the provisions of a new law, and 
many contracts made in %noranee of this Section Wdnld thus 
become of non-eflcpt. Might it not be well to gjve efibet to 
such contracts fo^^tJjc period of five yearsj and regard the rest 
of the term as mere surplusage ? 

The operation of the next Section (133) is limited to regutered 
contracts. But how is'the court to be satisfied tha^t the defendant 
is capaflle of performing the contract, and that the plaintiff is 
likely to be materially prejudiced by delay in the, perfbrmance;^^ 
and that the application is in good faith ? The plaintiff will, imder 
the circumstances, have to satisfy the court on these points. If 
he "succeed in doingjj'so, which in most cases wiU depend on the 
peculiar ideas of the. judge, he wiU obtain an ex parte order calling 
upon the defendant to appear and show cause why performance 
of the contract should not,rbo' enforced. If the defendant still 
continue contumacious and neglect to appe^, under the following 
Section (134),* the court is to proceed It once to take such 
evidence as the plaintiff shaU' aj|duce in support of his claim, and 
subject to the conditions contained in Section (314), may give 
judgment and pass a decree.;, Th% conditkins in Section (314) we 
shall discuss presently. We shall see that they constitute defences 
to the suit, and the -qf proving-them would clearly fall on 
the defendant. If he doi^s not appear, is the plaintiff to 
be called upon to safisfy the eoui’t on these' points ? Other¬ 
wise how is the coui?t tp satisfy itself in the absence of the 
defendant ? It is (piite clear, fhat the plaiiitift’ in all these 
cases of registered contracts wiU have to prove as much, if 
not more tharyn ordinary cases, and that he will^|;get his decree 
a whit the sodhif. The laW does not prevent proceedings 

in ordinary casj^s, and, in such apses .a decree be had in less 
.time and with less trotible. There is^^owevei*^ one point of differ¬ 
ence. Ex parte decrees in ordinary %jse8 could be setiiside in the 
usual manner, while decrees passed ^del'>. Section 13 would be 
final and decisive when passed by Small Cause Courts, (though 
a new trial might be allowed on the usual terms), and would 
be open to appeal when passed by nther civil courts. We may 
safely predict that these S^tioiis (133 and 134,) wiU, if passed 
into law, be seldom ^e<i‘ jiiib action. They wiU be too slow 
in their operation for %^ose|¥eTy cases which they are intended 
to meet. The time for sowing would pass by, while the pa^ was 
pending, and the deceee would be obtained when it was too late 
to be of any avail. To make the Sections of any real use, they 
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6ho;^ld be assimilated to Sections 468 to 471, and an application 
for the enforcement of the contract should be treated as an appli¬ 
cation for the execution of a decree, the parties having so agreed 
in writing.on the contract in presence of the Registrar. 

We nMv come to Section 314, which contains the defences which 
may be set np to the suit, and which may be classified as follows :— 

I. Inadequacy of the consideration. 

II. Uncertainty of the contract. 

III. The incapacity of the defendant to perform his part of 
the contract. 

IV. The hardship of the contract. • * 

In a previous part of this article we have shown the defences 
which are usual and admitted in a. suit for spwific perfmmance 
in the courts of equity at home. Wv have divided those defences 
into two classes, the first class containing nine, and the second 
class containing fwehe delenccs. A relorenee to our classification 
will shew that the four defences contained in Section 314, are 
four out of the twelve comprised in the,. sc(?ond class. The ques¬ 
tion at once arises, are defendants in suits for specific perfor¬ 
mance under the new Civil Code to be limited’ tb tliese four 
defences ? Are they prohibited from pleading ^ want of mutuality,' 

* misrepresentation,' ^ mistake,' or any of the other defences which 
we have above re-cay»itulated ? ITiat such is the intention of the 
Legislature we cannot suppose, yet, if ^uch be not their intention, 
why have a few, out of the ordinary defences ifi such suits, been 
selected for insertion in this Sectioh? To those Judges whose 
knowledge of the doctrine of specific performance will have been 
entirely derived from tlie Sections in the code, it will doubtless 
appear easy enough to apply them to such cases as come before 
them; but when these cases hav6 beep appealed to the High 
Court, and argued on e(iuita|>lc princijples (the truest exposition 
of which will found ip, this artaefe),” we apprehend that the 
application of a®|K>rtion a g-ngiat principje to/meet a limited 

class of cases, wfil he found to result in con^ion, uncertainty, and* 
the dissatisfaction of both parties, for whose interest it was meant 
to legislate. Either a complete list of defences should be incor¬ 
porated in the law, or the partial list should be expunged. That 
no list at all should be given, we think preferable. When the Law 
Commi^ioners give ns the chapter of Indian Cpde which treats 
of contracts, we think that the genersiji.prmeiples of, and defences 
in suits for, specific performance, ^ould be well included therein. 

Tlie few examples of cases givefi 9-boy«, and decided by the 
Calcutta High Court will have shown already, how impossible it 
ywuld be to .confine the defences in suits for specific performance 
to the four comprised in Section 314. 
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It may be said iliat the object of Section 314 is not to enu^ier- 
ate the defences which may be made to the snit, but to lay down 
certain points upon which the court should satisfy itself before 
giving a decree, We cannot, however,, coincide in this^aspposition. 
All the points are in favour of the defendant, and why court 
sliould be bound to take special steps to protect the defendant's 
interests any more th^ the plaintiff’s, there is no good reason 
that we are aware of. It would simply come to this; the court 
would setup certain defences for the defendant^ and then call upon 
the plaintiff to rebut them. » 

Section .315 provides that in the event of the contract not 
being specifically perfj^rmed, a decree for damages in mbstitiition 
of Huch perfornmncs may be given, such damages to be recoverable 
at the option and on the application of the plaintiff. This Setition 
is boirowed from Sir Hugh M. Cmms' Chancery Amendment 
Act of 1858 (21 & 22. Yict; Cap 27.) Only that for thewonls,m 

* addition to or in substitniionfor^ words Hn mbsHtutionfofl^]<me 
have been introduced into Section 315. Speaking of damage's in 
addition to specific performance, Mr. Pry remarks as follows:— 

‘ In cases where the principal |elief sought by ’the plaintiff is 
‘ the actual execution of the contract, he is ofteif'entitled to certain 

* additional relief inihe nature of compensation, which can only be 

^ given by way of damages. * * * **?i^* * 

' 1 had already remarked on ,Jbhe desirableness of,courts of equity 

* being clothed with ^jurisdiction in‘damages ris- incidental to 
^specific performance, in ofdert'that in tiie cafep of contracts 

* coming before them for actual dxocution, complete justice might 

* be done to the stiitors without their resorting to any other forum.' 
Do not these mai^s apply tp India, and to the very class 
of cases legislated for? |Wc’^wiIl suppose a cultivator under 
contract neglecting to spyi^ at^j^thp time' tlje auspicious shower 
falls, and compelled b;^ shit lor ^specific performance to 
sow three weehg aftc^*. The pSroduce of the cfop thus sown 
'«iipqld very 8eld<a?a ^ual, and wquld, in mahy cases, not 
be more than half that of the crop sown with the first shower of 
rain. Would not this be a case in which dfunages, in addition to 
specific performance, would he rightly decreed ? We could give 
many other examples, but the intelligent reader will easily find 
simikr instances for himself. '’•'The damages are to be recoverable 
at the option and on the apphcation of the plaintiff. Let us now 
suppose a decree for specific pe|formance passed against a defen¬ 
dant. Such a decree he Wforced by imprisonment eff the 
defendant, and by attacl&nt of his property. Now, the damages 
decreed can only be in mhtUution of specific pei^ortxwnce. If, 
therefore, the plaintiff take steps for the enforcement of the 
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spmfic performance, the question arises, will be not thus be 
barred, from ^oing for damages; or, vke ver$df if he declare for 
damages, will he not debar himself from having performance of 
the coiiti^t enforced ? Suppose he were to attach i^e di^endaat^s 
property to enforce speciho performance, could he afterwards sell 
it to get!Ms damages ? 

SectitirSld provides tibat if the Court find on any of the four 
points contained in Section 314 in favour of defendant, it shall 
give a decree for dj|m%es instead of for specific performance^ In 
the courts of at home if a bill for specific performance were 
thrown put, the 'suitor must have recourse to a court of common 
law to recover damages. It is an advantage that under this 
Section (316), no second tribunal will have to be resorted to. 
But, if any bf the other defences besides these four bp set 
up and pk)Ved> will no damages be allowed, or may they be reco¬ 
vered in a sepai*ate suit ? ^ 

*1116 proviso to this.Section is as follows: 'provided that the court 
may decree as liipiidated damages any sum that the parties may 
have agreed, should be paid in the event of a breach of the con¬ 
tract without reference to the vcxtent of the injury sustained/ 

There is no enactment that we are aware of in this country, 
which prohibits the courts from applying the usual law of liquiddUd 
ckmages^ to ordinary contracts. What then can be the meaning 
or object of this proviso ? 

It cannot tie intended to give a special ‘ statutory sanction to 
what had no neqd of such a Sanction, proviso must be 
read with inference to the remark We made ^ve, as to the special 
class of cases for which it has been intended to legislate, A series 
of Begulations and Acts* .with ’'some peculiaf decisions thereon, 
has left the law on the subject of pen^ty or liquidated damages, 
relating to indigo .^^ntraetp, iq a st^,te of the most niysterious 
uncertmnty. It was doubtless for th6 purpose of doing away 
wi^ this uncertainty, and of allowing parties to contract at their 
own option, that the above proviso was introduced. We think 
the above Begulations and Acts, or at Ip^t sitch portions of thmn 
as are connected with this point, shpuld be included in the list of 
of rejmled statutes appended to the Code. 

The explanations attached to this Section (316) require no 
comment. They merely enunciate the ordinary rules on the 
points in qucstidU, which have been stated in the earlier portion 
of this arti^e; ^ 



The Speeyio Peifoma^ cf ConJt^udi* ' 327 

The next Section (317) is (as has already been remarked) 
same, word for word, as -Section 192, Aet^ VIII of 1859^> which 
has been noticed above* ^ ^ * 

Section ^28 provides for the enforcement of a decree %r Recipe 
performance, by imprisonment, or attachment of property, or by 
itoth imprisonment and attachment. The term of imprisonment 
is, howeveiP, in no case to exceed i^nths, ’ Hut sufpipose the 
plaintiff were, siffinltaneously with the order for specific perfor- 
formance, to obtain a decree for damages etcc^ding five hundred 
rupees, he could (see Section 443) have the d^^dant imprisoned 
for two years under the decree for damages, ’ while six- inordhs 
would be the limit for enforcing specific performance. For uni¬ 
formity's sake, ought not the same seme be applicable to both 
decrees ? 

- . All the Sections on the subject of specific performance have 
been (•■made applicable to Small Cause Courts. "Kie l^w does not 
lay down expressly what is to be the limit of the jurisdiction of 
these courts in this class of cases; but doubtless the same^ limit 
would apply, as is now by law applicable to the cases tried by 
these courts, in the exercise ot‘ thfir ordinary jurisdiction. Under 
the county courts' equitable jurisdiction Act, (28 and 29 Viet* 
Cap. 99), passed last Session of Parliament, and which came into 
operation at home on the 1st October last, the jurisdiction of the 
county coiirte in suits fot'-specific performance is extended to 
five hundred poundf^ equal to five thousand rupees.' "^e ordinary 
common law jurisdi^ion of th^e' courts do^ not yet extend 
beyond fifty pounds, c^ualto fiVe hundred rupees. IVe would .not 
recommend that the jurisdiction of Small Caiise Courts in suits 
for specific performance should be extended beyond the ^ount 
which is their present limit in other cases. Oiir reason is thk, 
that the class lof persons, chqs^gi as Judges.^ of these courts, iu 
most instances, is by no means calculated to raise the prestige 
of these tribunals, or tq render successful the attempt to introduce 
ittto this country a reform, which has succeeded at home beyond the 
utmost anticipations of its fiiat promoters. The pounty courts 
in England have not yet been established twenty years; never¬ 
theless in the teeth of the greatest opposition they have almost 
yearly increased their jurisdiction, until during the List Session 
of Parliament, the Act, mentioned''above,^ was passed, which con* 
ferred on them all the power and authority of- the Co^t 

of Chancery in suits in equity up tp the limit of five hundsed poun^ 
There is no good reason why the county court system should 
not be equal^ succ^fol in this country., The want of success, 
which induced some opposition to the extension of the swtem 
in Bengal, is wholly a nd entirely aitributable to the ’ class of 



\ Th Specific Pefmmunee if Contimts, 

pensofis appointed to be Jud^. Let the appointinente be Hmited 
mtirely to Suropeetm caxehUy selected^ and there will be no lack 
of success. The judicM training to which young Cmlians are 
now subjected ought to fit many of thmn for these posts at 
an early period of their service. Such was the original intention 
of the itramer of the Act, but that intention has never 
been earned into effect!; The separation of the judicial and 
executive branches, which sooner or later come to pass, 
OQuld be in this way gradually introduced, and district Judges 
might be appoint^ the Small Cause Court Judges, who 
had proved^ their^ capability for judicial work. The of 
Magi^rate and Collector involves duties nearly all executive, and 
daily becoming more so. Fondly as same may cling to the 
traditions of tlie elders,*- CJplleetor-Magis^ates, had tiiey the 
versatility and powers of an admirable Crichton, <can never dis¬ 
charge the^duties of their executive post, and fit themselves for 
the jndicim bench. These officers have admirable trsiining for 
the duties of a Commissioner, and, unless in very rare cases, 
this is the line that promotion should take. 

Returning from this digression we have a few words to say in 
conclusion, with respect to the application of the doctrine of 
specific jMirformance to that class ot‘ contracts, which have been 
the object of this special legislation. It is very doubtful if a 
court .of equity^ in ^^nglaiid would decree special performance of 
any contract of tbe hhture of those, upon which the Sections wo 
discussed will opgrate, if passed into law., Contracts to sow, 
to .u^eed, to tend with care, and duly deliver a crop of indigo or 
other produce, partake very much of the nature of contract for 
personal service, the difficulty of carrying out which in ^ede 
has been admitted by courts of equity, which now deeliue to 
entertain suits foi: ^^he specific performance of such agreements. 
The dnti^ to be perform<^ by a contracting ryot from sowing 
time, to the delivery of the crop are esscutiaUy of a peculiar 
nature, and woul^ we think, properly be designa^ as ' sercicS/ 
such as tho^ the Ipccific performance of which has been refiised 
under Englisn iniquity. Ihe reasons given by able Judges for 
this refusal to exercise jurisdiction would, we think, apply \vith 
double foirce to those very contracts of which we speak. We 
wpuld gladly see the doctrine of speijfic performance extended 
to India in all its entirety, but until the qualifications of her 
judicial officers, especially native porision of them, have been 
considerably raised above their present degree of elevation, we 
-have some doubts, if this complicated machine, with part of its 
machinery only in motiqp, can he successfully appKed to do the 
required to be done. 



Art. IV—1. Report on the Police ofUhe Province Of Assam 
1864r 

2. Mnal Report on thp Police of the Lower Provinces of Bengali 

1864. 

I N a former article, styled the ^ Ci’irainal ’Adiiiihifitration of 
BengaP, and in which we confined ourselves mainly to. a 
consideration of the principles of the system^ we expressed a hope 
that we might supplement it with one treating of the practical 
working of that system—and this we now proi)^sc?to,.;do. If, in 
considering this subject, we confine ourselves entirely',to the new 
police system, we are sure that we shall do as much as the already 
tried patience of our readei*s will endure, and also that we shall 
take in all the more important and prominent points of our 
subject. 

In much that affects the police as a body, we find that we 
have been anticipated by a candid and competent writer, whose 
article on the ' Police of BengaP appeared in No. LXXXI of 
the Review. We dq not, indeedj^ agree dn ajpi that has been 
therein put forward, but the -great detail, into which that 
paper entered, makes it unnecessary for us to bore our rea¬ 
ders, with what would be, to a great extent, a mere recapitu¬ 
lation of a recent article, and we shall, therefore, confine ourselves 
Witliin short limits in this matter. 

In order to defend ourselves from any charge of Inconsis¬ 
tency, we must inform our readers that ouf former article waa 
written many months before it appeared. It had been written 
a few months before it was forwarded to the Review j and a few 
ihonths elapsed before it was possible that it ^ould appear there¬ 
after. In this interval many changes of a most n^gportant nature 
have been rapidly made in the internal eeonorhy "of the police. 
We c&nnot express any opinion, but that these clianges, mainly• 
the work of Colonel Bruce, are all changes seriously for the worse j 
and with the most sincere disappointment we find ourselves 
compelled to retract much of the praise which we bestowed on 
the new system in our previous article, and to adimt thi^t 
withdrawal of some of the most important items of im|M^veinmkt 
which we then specified has stultified our congratulations tiiereon. 
The police we have to write about now is not the saitie asthat' 
wrote about before, and can by no means claim the same praise* It 
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is very much the same os the old police, (as it were a distinctiou 
without a dijS^rence,) and it mu^ come in for much Ihesame 
di^raise. To uoldnel Brace's whole proposals (as coivtained in the 
books at the head of our article,) we feel the very strongest objec¬ 
tions ; and l|ij|inst the carrying them out in part we lou^y protest. 
It seems to us as if all its evils had been accepted, wMle the 
counterbalancing advantage of increase*! pay to the native 
8ubor4inates, is alone rejected. It is with bitter disappointment 
ihut we |md"the conclusion forced npon us that, in the matter 
of police Bengal hw been allowed to drift away from the bright 
position whi(m opened before ^it in 1861 —to glide into the 
direction' of the old difficulties and dangers which beset it, 
in spite of the warning beacons erected on them by old experience. 
This language may m thought too strong. It is not exaggerated, 
and we hold to ev^ry word of it. 

On the introduction of the new system, great and laudable 
efforts were made to raise the character of the police as a body. 
The steps taken were all in the right direction. They consisted 
in the material rai^^ of pay, and the prospect of a pension; the 
providing of good Wiropean supervision to be exercised by men 
having no other occupation, and who bore in one hand the power 
of summary punishment, and in tlie other promotion and reward. 
Lastly, in the cutting off from the thannah officials, all authority 
which - ps a means to do ill deeds might make ill deeds done, but 
^ which it was not essential that they should possesss. At the 
same time directions were issued to enlist men of good character, 
and to treat the police as a respectable and honourable body; 

! whOe, with a view to securing eligible recruits, schools were 
opened in which young men hsphing to be tuture members of 
the corps are instructed im reading and writing, and in those 
-laws which they are hereafter to aid in adrainisteriiig. These 
are, indeed, unexceptionable measures, promising the m(»t bril¬ 
liant results; but alas! this statement, so brave on Ipaper, has 
been most wofully lopped of its fair proportions in practice. To 
what extent has (^oireniment availed itself of thes^ plans; to what 
extent has their application been resirained by the circumstances 
of the country; and to what extmt have they been retractt^ 
altogether^--an considering all this, we shall find much,'—very 
mu^, l^iat militates against the new sysi^m, and deprives us of 
many of the Advantages whidh ought to accrue frcm it. 

It'Stm be Impossible to timt frdrly of this matter mthotit 
lidly*nnders&*^ and allomng for, the condition and dbcum- 
of the countiy for wMch a police had to be made. 
cowtifry in' toc worW so happily efrcumstanoed, 

> .vJlNpil ndmit of the fg>pliGation to it m, any system wbdeh dom 
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notj in some points^ depart from or oppose general prinetples of 
admitted truth and importance. Very often the application of 
rome of these principles is physically, (or othen^^ aotnally), 
impossible; and very often^ too, the genius and dharaeter of a 
IBople wm la^ an equally atopng or induce a ^^ent states- 
man to abandon a theoretioal truth in favour or^flin admitted 
defect; as being a wise choosing of the lesser of two evils, and 
the only means in his power of doing the best as a whole. Every¬ 
where allowances must be made for drawbacks of this dature, 
but in India very especially so: but more particularly in the 
matter of police j for there is hardly one local ot national ciroum- 
slance of tlie country, which tells in . favour of its rulers and of 
order, while they are unusually numerous and important on the 
other side. * * 

• We think that we have sufficiently enumerated the most ob<. 
vious of these difficulties in our former article; and assuredly 
our readers do not need to be reminded that when a country 
thickly inhabited by the criminal-supplying ckss, is not only of 
gigantic area, but also extremeljr difficult to travel in, the most 
serious obstacles are thrown m the way (^‘ justice. When a 
criminal has the start by a day or two of a police officer who can 
travel no faster than, (if so fast as), the criminal himself, and 
who has further to look about with the most delaying diligence 
for a trail, it is very evident that t^e crin^nal must very often 
win the race against justice. England itself, and at only the 
beginning of the present century, atforded many and many an 
example of this. These difficulties are further very materially 
increased, by the fact that the police arc managed and controlled 
by a few, (a very much too small number), of foreigners, of differ¬ 
ent colour, religion, and language to |heir subordinates; and the 
general community, who are quite curiously ignorant of the 
natives, who have no intimate intercourse with them, know 
nothing "of their inner life, habits, or feelings, and can't, (as a 
vd/y genertd rule), understand, or be understood by, any ordinary 
villager they may come across. 

But these evils, great as they are in thems^ves, are almost 
inimitably increa^ by the very peculiar character of the people; 
by their want of faithftdness to themselves, by the absence 
of any public feeling pmon^ ^em,* by their carelessness ^d. 

• j!Vb&.-—We by no means deny the existence, among edncated .Beog^fies 
of all classes, of a very decided , public opinion, which makes* iil^f bSAra ' Jind 
felt wiUi effect in Celcntta, and wherever educated natives we al^y©d 
in auy numbers, But this, though it shews what the j^ibliO oharae^ 
of Bengal may be, (we hope and believe will be.) hereafter, not dasorite 
that of tho preseot day. Take a MoffussU ZUlah, aud CKHspate odupsted 
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timidity, tlieir npaihy as to wron^, and their indifference to truth. 
As is tiie <*lmraftcr oi a people, bq will be Uie value of their institu¬ 
tions, and the pros])ei*ity of the nation. As of individuals, so 
of nations j those who will not heb themselves, no power on 
e.arth eiin help, and the most carcml workmanship, spent on 
worthless material, is but lost Isibour. The ha 2 )pmess of a nation 
is not only not in the hands of tlieir rulers, but ii is aih- 
ijeiher in the hamU of the peopte. England, on the one hand, is 
an cxaiuplo of how a people, eager for liberty and good order, and 
true to themselves, can win the very highest degree of liberty 
and good onlcr, in spile oF the most arbitrary laws and institu¬ 
tions, and .ngaansl the most arhitniry ]>ower, wielded by strong 
hands, guided by able heads, siqiiioried liy the prestige of anti¬ 
quity and glory, and even by the weight (d“ religion. India, on 
the other hand, is an (‘xamjde of tlie politieal debasement and 
social misery which befalls a nation apathetic as to their rights 
and false to themselves, in spile of the efforts of a strong and 
righteous (/ovemment, which honestly and strenuously directs its 
every thought and action for the liberty, security, and jirosperity 
of its subjects. All sorts of reasons have been given for the 
failure pf all our systems of Indian police. Some say—^the root of 
the evil is among the xiobce ranks, otlu‘rs that it is the thannah 
oilleials, others that it is wutli the magistrates—all sorts of changes 
and plans are rccommend(*d and made in tlu*&e, but the blot is 
not there:—it is here,—in the character of the people; and till this 
is changed, till they learn to appreciate security of peraou and pro- 
peHy so much, tliat every man shall turn his hand against him 
who attacks it; till they learn to hale op}>ros&ion so much that no 
policeman can hope to show it unproseeuted; and till they learn 
to regard the false witness as the enemy of public sec-urity and of 
IVoedom from oppression, we can never have a really good i>olice, 
or one that can be tnisted, and the most that we can require of 
(3ovemment is to give us the best possible, and tolelTpass no 
opportunity of improving it. 

The charge that we have to bring against the Indian Govem- 
monte from the earliest days of out rule to the present is, that 
so far from ever having given the ^country the best system pos¬ 
sible under the circumstances, they have never given any that 
could seem the work of rational "beings j and that so far from 


** 

and tVmkioe few, (whose position and induonce is, unfortanately, seldom 
falffh in the Moffussil) with the thousands and thousands of the unthinking 
apd uneduoated who fom its po^lation, (and who may be found among Ha 
riithest Undbolders,) and not th^uost zealous friend of the Bengalee will 
quarrel with our sUtoment that there is po puhUo feeling among the pei^le. 
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losing no opportunity for improvement, they liave, after eaoli 
* promise of improvement, and after liavin|y with a view thereto 
80 U}>:lit for and obtained tlie eleareht exposition of the faults 
of their system, invariably returned with tlieir eyes completely 
open to the same system as before, with all its evils. That 
the Engilish should have started badly is only what was to 
have been expected. Tlicir ignorance of all things Indian, the ex¬ 
treme cliaracter of the dilfioultics which be**^ them and the in¬ 
sufficiency of the means at hand for coinb-iting them, are a most 
valid apology for a failure at the Jinf. Jlut all excuse of this 
nature had long ceased to be adniissiblo, before an;^ earnest or 
serious attenqit was made by Government to discharge its pri¬ 
mary duty and ivsponsibility, by pi“ovidmga police which should 
not (tnly be efficient to protect persoh and property, but wliie>h 
should Itself (ii length cease to commit mirages on both. That nothing 
of this sort was attempted till 3 837 constitutes, perhaps, the most 
serious and nnansweralilc charge that can be brought against the 
.shun of Goverament which allowed such a thing to happen. Its 
bittt‘rest enemies need desire to bring no more damning charge, 
than that the Company’s Goveminenl, liaving formed a police 
at the outset of their career, under cireumstai^ceR which*'admit¬ 
tedly precluded all hope of its being worth anything, and which 
constitute the excuse for its failure, deliliorately retained that police 
on the same system for more than half a century, although for the 
♦Treater 2 >art of that time it was known to be not only ineffective 
for good,* but active in evil, and though it was decried by its 
own officers, scoffed at by Europeans, and execrated by the 
pcojilo whom it not protected, but opijre&sed. Wc are Sony to 
see that the excuse has been made that these days, (1837) worn 
early days, and that the science of police was then only in its 
infancy even in England. Even tlie iioliee (Jonimissioiiers of 
1861 have made mention of this ajiology. We can admit of 
no such excuse ; it seems to us to be simply frivolous. England 
was whole centuries a-head of India even in the days of the 
^ Charlies,^ noi^ was she in onc-tenth part of tlie necessity for 
a good and strong police that India was in. The most deter¬ 
mined enemies of the * Charlies' never accused t/irm for a mo¬ 
ment of exerting an enormous powder for the o])j>re'»Mon of th^ni 
people, and the benefit only of their own i)oeketb. i'w>]>lo in Eng¬ 
land then were not well-guarded in comparis^)U with the people 
now j but they wei*e, beyond all power of expression an^ coin- 
parison, better off than those in India. Tlien the country, in 
its richest and most civilized districts, was bnrthened with a 
fiourishmg system of wholesale murder by thuggee. Infanti¬ 
cide occurred in every other liouse. Gangs ox armed daxsoits, 

u 
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(whose horrible cmelties in those days makes them a diffemnt 
class to those of the present time,) wandered all over the land to 
plunder and pillaj^e with the most impudent openness, and mur¬ 
ders, one of which would have made all England ring from 
end to end, were committed frequently, without the slightest 
chance of the murderer's' detection. When it is urged on behalf 
of a Government that lias allowed such a fearful state of things 
to continue unche(d<ed, that it is Only quite lately that the 
* Peelen' supersedcil the ' Charlie' at homo^ one can only 
laugh a»d wonder at the stupendous paltriness of such an apology. 

W^^ will/r however, let by-gones be by-gones up to the year 
1837? Further than this we cannot. At this date Government 
at last threw aside for ever the old excuse of youth and inexpe¬ 
rience. The then existing state of* things was fully admitted to he 
a deeply serious evil, and .a committee of some of the ablest and 
most experienced officers of Government was called upon to gather 
evidence from all classes of the community, as to the nature and 
extent of the evil, to obtain a clear view of the difficulties that 
had kept matters hitheito so baekw^ard, and to suggest remedies 
to meet the case, llie committee executed its work in such a 
manner«as to leave the Goveminenj? no excuse of ignorance for 
the future. And ifre ai‘e particulari'in marking this period, not 
only because the vital errors in our police system were then so 
olearly demonstrated, but’'because the measures taken to obviate 
those errors did, in spite of their very great insufficiency, produce 
such an improvement as to show incoiitestibly that the yinciples 
,-on Which they were taken were sound, that they attacked the 
/^disease directly and wholesomely, and that the only mistake 
’ made, was in the scant application of them. 

There can be but few Englishmen now in the country who 
personally know the police that this committee reported upon. We 
'csatt hardly expect those who have known, only their successors, to 
hj&lieve us whtm we say that, atrociously bad as those successors 
were, they were a marked improvement on the body of 1838. Such 
hbwever is tlie ease. In proof of ou^, assertions we can only 
lefer pur readers to the recorded opinion‘'of the officials who had 
ei^Jhoth, and who wrote on the police between 1854 and 1857, 
to the evidence taken by the Commissioners, which will 
*host amply justify those recorded l^injons. That police was 
simply indes^bably bad., Instead of being a protection to 
tomety they brined its greatest and safest oppressors. The^ 
esertainly sought out all the thieves and bad characters in their 
; .jnrisdictiem, but it was only that they might be sure of getting 
A];#are in the spoil. Ovej and over again men ^tered the fonse 
: it effiirded them the means rapidly 
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acquiring wealih by violence and corruption, with almost no 
chance of detection. Actual robbers were enrolled, and sought 
to be enrolled, only because the appointment wim their best stock 
in trade—because it served as an almost invincible weapon, at 
once of ofi^nce and defence. ’ It will easily be conceiv^ that the 
degree of insecurity to person and property, which accompanied 
such a state of things, was actually appalling. We cannot attempt 
to give%i this place any abstract, however brief, of the evidence 
taken on this point by the Commissioners;—^for that must 
refer our readers to their reportu, Btit we may mention, as espe¬ 
cially evincing the greater degree of evil which marked the police 
in 1838, the different character of the otfence of dacoity*^ it 
then existed fiom that which it bears now. Not only were the 
bauds larger, bolder,*and more effective, but to join murder with 
daeoity was a very ordinary thing indeed. And hardly ever 
was there an instance of a daeoity, tliat was unconnected with 
the most atrocious, unnameable, torturing of the victims, men 
and women, old and young, with a viqj^to extorting any ])roperty 
that might perchance be hidden. It was no protection to liide 
anything, for the country was so notoriously unsafe thatthe robbers 
could not believe that any body would leave their property un¬ 
hidden. Let any one, wh^™ doubts whetheif things have been 
better since 1839 tliau" before it, read the sickening details in 
Jllaquiere^s reports, in the one depai^meiit of daeoity olfences 
alone, and we do not doubt but tliat he will be conviuced of an 
improvement. 

The measures which produced the improvemeut were taken 
on much the same principles as those which were professed when 
the present system was introduced. The police of our large 
Zillahs, (undivided then by subdiyisions) were left under the 
supervision and control of but one man, who, besides having to 
manage the police, had to sit as a civil judge, and to spend lialf 
his time, at the very least, as a Collector of Revenue. This was 
altered, and the police were made over to a Magistrate who had 
no revenue duties at all,, n^id who had therefore, at least, double 
the time to devote to his police work. The pay of the force was 
S') ridiculously small that any active Darogah would actually 
spent four-fifths of his miserable monthly pittance(‘25Rs.) in 
ly travelling about iu^tll^ course of his duty—if indeed, 
Barogah, in those days, had ever dreamt of paying for anything 
at all. Tills was altered, and the pay of Darogahs^came in tinto 
to be about doubled, while that of the force generally was also- 
injcreased. 

It was found that the large area of Zitlahs acted at once as a 
temptation and protection to a corrupt policeman, by making an 
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appeal to the law too cxi)ensiv6 for the people who most iieededy 
its protection, and by making any real supervision and controli. 
on the pait: of the otherwise occupied and sole officer who had 
charge of them, practically impossible. Here again the reme^ 
of subdivisions, (one of the many measures by which Sir J. P. 
Grant hjis left his marl, deeply on the country,) whereby the 
central controlling pow^'waf e^nded,=ii its full force to larger 
and nmre mauageal^e areas, rb course of time appli^ 

In -^ort, measures were taken, first, to procure men* better 
character mid capacity, hy the offin^f better pay,—and there was 
then provided a greater degree ol^^ervision, which is the only 
scc^ilpy for the maintenance of honesty and efficiency in the 
thannahs. This is precisely the one principle from which we can 
hope for any improvement in the matter of police. It goes 
directly to the root of the rfiatter. It commences at once with 
the officials at the tliannah. '^ay and supervision are the 
only means whereby we can ever liope to bring honesty and 
capacity into the thannalis ^nd then to keep them there. The market 
wfii provide readily a snffiiient supply of men ^ any required 
pattern, if the proper pi-ice is paid for them, am proper super¬ 
vision in any quantity is a similarly purchasable commodity. No 
righteous Government should wince for a moment at the market 
price however higli it may be, or should ever pay less than that 
price, for the success of jiny Indian police depends entirely upon 
it, and will be in dire<>tji>rqiortion to the amount paid for the 
body of police, and to amount of good supervision provided 
for it. Pay and supervision are, fact, the beginning, the middle, 
md the end, of .the ma^er. ’ 

- We have said that the improvement effected by the changes 
of 1839 marked the soundness of these principles, but when 
we use yv:ord improvement, we by no means mean to say tliat 
the results obtained were an 3 ^thing but execrable even then. 
The Government still did not pay nearly the market-price for 
what they j^uired. When a man purchases for sixpence an 
article that he can only get good at a guinea, he is sure to be 
put forcibty in mind of a certain l^^cly proverb about the 
natoess of cheap things. When heAemards pays a shilling 
^; it he may be twice as well off as he was before, hut his 
Ipurohase will still be a worthless on^. And just such was the 
case of the Government of 1839. To readers of the present day 
we need brii^;^rward no justification of any language against 
the old poKoO. The evils of that senseless system were so great, 
^d have been so recently felt, that there can be no necessity ffir 
dtt? here rwitiiig them* Nothing was ever condemned by a 
uiimiimous verdict. As in 1839 so again in 1869 there 
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wa 0 no one, official or non-official, at home or in India, European 
or native, who had a good word to say for it. And precisely 
the same kind of defecte, very little weakened in degree, were 
acknowledged at the two dificrent periods. There is no one who 
denies that this is the case, and that this should he the case is an 
undeniable disgrace to our administration^ Sir F. Halliday, writing 
in 1856, admirably sumi^np ihife,, apaouiit of progress in police 
refoni|lj|kat had" been made tfpvtd' that datli. ^ What, a§:er all,. 

* has done, (he writes) to improve the police during the 

* last thirty yejirs? We ha^,eeased, it is true, to cxpetjt integ- 

* rity from darogahs with in^fecjuate salaries and largo powers, 

* surrounded by temptation, and placed beyond the reach of*.con- 

' trol; and we have sometvhat curtailed the excessive and unman- 
' ageable extent of our Magistrates^ jurisdiction by the gradual 
f establishment of thirty-three Sub-Division Magistrates/ Now, 
Sir F. Halliday was not only tl^te most lenient enemy of the old 
police, but he laboured strenuously to retain the old police system, 
and a consideration of this gives especial weight to his ^'Words. 
When we think^pf all that happened irt those thirty years; of the 
thorough manher in which the eyes of the Government had been 
opened; of the frigbtlul stale of misrule and o]>pression that 
had been brought to light, and of the clear exposition of reme¬ 
dies that had been madCj another feeling joinsitself to the sense of 
humiliation which comes over one on %ding that nothing more 
was done than Sir F. Halliday has reci^rded, to afford relief to our 
subjects, and to wipe off the stain on o|i| administration. Indig¬ 
nation itself can hardly find laij|»nage" adequate to characterize 
the conduct of a whole string.,of Governments, !who, one and 
aU, one after the other knowing what fevils existed, and where 
the remedies lay, negligently acquiesced in those evils, and let 
the remedies falone. ' ' 

History, it is said, repeat® itself. We have seen that the police 
system broke down in 1860, from precisely' tha, same defects 
that liad broken it down in 1838. We have seen now markedly 
deficient were the steps taken to improve the polie 9 in 1839, and 
we are sorry—most so^j^indeed, to be compelled to say much the 
same as to those taken in^SGO. Unless there is some very radical 
reformation in the present system, we have no doubt whatever, 
but that there will another trick done hereafter, and^ 
perhaps, we shall not ^'en then get out of this miserable 
round. The disappointment is all the more bitteit now, becaiwe 
of the height to which our hopes were raised at first; for not 
only were the promises very great, but there was fora short time 
a very considerable performance of them. Thefe wee every 
reaeou to expect too, that in tunes like the present, past experience 
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would at la»t have,been made full use of^ and that remedial 
principles, whose correctness Had been over and over again proved 
to demonstration, would at last have been applied in the fullest 
possible strength to evils, whose!* existence was undeniable and 
undenied. 

Taking things in ^ thpir order we will first see what has been 
done in the way of suporv^iot^,,,,, Wlien the systenij^ first 
starts in 1863, theVe was apjwinfcif a Supermtendei||M 
as theichief of the police in fhe whole Grovernorship oirBengal. 
Immediately under him came his ; deputies‘, one to each local 
Commissionership, with duties in their jurisdiction precisely simi¬ 
lar to those of the Superintendent-General. 

In each district there was placed an officer who was given 
■ the charge of the police therein, who had none but police duties 
to perfonn, and who could devote his whole time to those duties, 
and under him a body of ^European assistants so numerous as 
to al|^ of one being placed in each subdivision of the dis¬ 
tricts, besides one at the Sudder station; and these assistants had 
within their jurisdictions powers similar to those of the dis¬ 
trict Superintendent, but subject to check and control from that 
officer. All this provided a verykirge degree of supervision. 
There was no stint of men or money. The Government seemed 
at last to bo in %amest, and to have determined to expend 
their revenues on the j)oUce of Bengal, in a degree, which justice 
to the chief contributors to Jndian revenue had long demanded. 
We cannot, however, say‘l^at we think that the whole scheme was 
^ wise, or that the money spent on the two higher grades was 
anything but^' yasle’d; for in bur opinion the Superintendent- 
General and his deputies are absolutely no use whatever for any 
purposes of supervision or anything else. But the method whereby 
the authority of the District Sui>erintenden(. was carried by his 
assistants into every subdivision of the Zillali we hold to have 
been ,an unmbiged good, and a measure upon which the whole 
sdieme of supervision, dejiended for its success. , The only great 
public measure that miy Superinteudent^General has yet taken 
has deprived the country of ^this, and has again confined the 
supervisidn of the polio© of a whole Zillah to one single man. 

We will endeavour to give reason fbe our assertions. We do 
'^ot feel it necessaiy to say much as regards the Superintendent- 
Generab Seeing the gigantic area over which his duties extend, 
we are astonished that any reasonable being should expect from 
him what is required of him. It is all the more extraordi^ 
n^ry, because the thing has been tried and proved to be a 
under the most convincing circumstances, where we find 
so unusually well-adapted fot the work, as was lir. 
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William Dampier, .telling the Government that, in spite of 
his most strenuous efforts he was unable to satisfactorily superin-' 
tend the police in the most accessible districts of Bengal, and over 
an area actually large indeed, but comparatively small. Wo may 
be completely certain that no officer, hovA'^ever great his eneigy 
may be, can have the faintest ^han^ of succeeding in an area 
three times as large^ and the ga^jater part of which is extremely 
difficultitef access. It is ’'astonishing that Government should 
again spend so mtfeh money for an object that has been demon¬ 
strated to be hopeless. When the Commissionership of police 
was given up, his duties were handed over to the Commissioners 
of divisions, each in his own jurisdiction, who c<ui'e8ponded on 
police matters directly with the Bengal Government. Why this 
should not be done at*the present day by the Comnussionei*8 (or 
By the Deputy Superintendents-Gencral, if they must be 
kejjt’on) with the advantage of saving Rs. ^39,000 in salaries, and 
a further large sum for office cstabiisbraent,—Ave arei^iditcrly 
unable to imagine. !• 

We come then to the much debated appointment of Deputy 
Superintendent-General, about which so much has lately been 
written in the public prints. '}We have said that the. Inspector 
General js not only an impossible apjwintmcnt, but a useless 
one if it were possible, because its objects can be e(|ually obtained 
by means of the local Commissioners without the expenditure . 
of one additional rupee, and with-(as we furtlicr believe) consi¬ 
derable advantage to the general system‘of administration. 

We wish to guard against being misunderstood when we say 
that these'are very much our obj^tions to the offide of Deputy 
Superintendent. On aiirimadverting upon this grade we do not 
for a moment deny that the objects it is flitendedto attain by this 
means are most useful; for we consider them as absolutely essen¬ 
tial. Our argument is, that the system of Deputy Superinten¬ 
dents is at once the most expensive and the least* efficient of all 
means to these ‘most essential ends ; and should on /4af ground 
be abolished. We do nofj for a moment mean to impute personal 
incapacity to any one df the gentlemen holding these appoint¬ 
ments. We attribute their practical uselessness to the restrictions 
of necessity placed upon their functions by the general system 
of administration, and to an utter want of experience j which 
experience it is no fault of theirs that they do not possess, but 
which is the fault it and the very nature of tlieir w6rk that they 
can never acquire. » 

Colonel Bruce has quoted from a Minute, by the late 
Lieutenant-Governor of Punjab, a very clear and precise state¬ 
ment of the work that is expected from a Deputy Superhitend^t. 
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"The Deputy Inspector General becomes a scbodl-ms^ter of 

* his District Superintendents to tlhetruct, advise, and ^ide them; 
' He takes care that every district in his division works eon 

* amove with others and not independently. He is kept perfectly 

* informed of the state of»CTiine in each district. He watches closely 
' the working- of each District Superintendent, and is ready at once 
' to remedy any omissions from ig-npirgnce, and punish any faults 
' from carelessne^. His duty is to teach and instruct md keep 
' all his officers at work. He is, in the m>i»ion‘of the Lieutenant 
' Governor, the backbone of iTie system, IIis central position and 
' lar^ jurisdiction enable hivctparticularly to study professional 
' crimes, traces it from one district to another, and prevents its 
' concealmient. All this ffie does without the least harassing his 
' District Superintendent. In fact the suppression of crime is his 
' primary duty, and the maintenance of discipline and interior 

* economy is perfectly compatible with it^ 

No^e has ever bcefti fodi!^ to deny the extreme importance 
of tJiese duties, or that their pro 2 )er diSi5harge is essential to any 
system of police that is worth a straw. But the question has 
been raised as to how and by whpim|4;hey must be carried out 
to ensure their proper performance. \ 

One of the things that makes the present system so deplorable 
is, that it introduces into tlie department of the criminal executive 
a divided and therefore a weakened authority, a double Govern¬ 
ment in the strictest and most condemning sense of the term. 
'The part,' says an old Greek proverb, 'is sometimes greater than 
' the whole,' and similarly there is a sense in which it is true that 
two are sometimes less than oAe. The system which makes a 
Commissioner tlie head of the police in his division, but forbids 
him in any way to interfere with the management of the police, or 
tobring himself in contact with the officers or the force, and which 
gives the Deputy Superintendent General the internal manage¬ 
ment of the office, but allows him to make no use of it, except 
.under the Commissioner's direct sanction, is a manifest absurdity 
that was called into existence only on account of a perfectly insane 
endeavour to combine the, principle of separating police from 
judicial functions, with the practice of maintaining united police 
and judicial functionaries. In all the newspaper correspondence 
on the subject'W^ have never seen a single instance of anything 
being urg^ in favour of this division : there has been no sort of 
difierenee of dpinion upon this point. The one only question 
^at has divided people is, as toi'^hich of these two oug^i^t to be 
invested with the authority of the other in addition to his own, 
Nnw who have written on the police side of the question have 
jGftq^ried the present systemi aa it now exists. 
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We are all in favour of the Commissioners in the matter. 
Much has lately been said as to. the inutility of this officer so long 
as there also exists a Board of Ecvenue. We can by no means 
concur in any such opinion. Wedo notlihink that either the Board 
or the Commissioners can be done away )vith at all. It is possi¬ 
ble, very possible indeed, that the Board might in another form 
be made at once more effective and cheaper; but we never once 
have heard of any one who would argue, that its functions could 
lapse altogether, and that the Government could successfully 
conduct the revenue administration at first hand. It is obvious 
that any Lieutenant Governor, who attempted to super-add to his 
present work all tht work of the Board, would be jcompletely 
overwhelmed. With a view to getting the administration accom¬ 
plished at aU, and on’the soundest principles of the div^ion of 
labour, it is at once necessary and politic to hand over to men of 
large experience and capacity all matters of executive detail, which 
it is not necessary for the Head of 'the Government to perform 
himself, and which it would be a simple waste of valuable time 
for him to perform. And it seems on all hands agreed that 
an arrangement for thiss-nobjeet must be made, whether that 
arrangement appear in the form of the present Board, of a 
smaller Board, of a Revenue Secretary, or any other of the many 
schemes that have been suggested. But we cannot hut look upon 
the Commissioners (even were they merely revenue officers) as a 
necessary corollary to the Board of Revenue. It is as true of 
them as of the Head of the Government, that they would infallibly 
be swamped if they attempted to administer the revenue at first 
hand. It is as tnie of them that they can only get through 
their more immediate imjiortant duties, by leaving the details 
and lesser work to subordinates who can aceomplisli them as 
thoroughly. Assuredly no one who is acquainted with the work¬ 
ings of a Collector's office will deny this position. We cannot 
but think that any one who does deny it, does not know how 
very much of a Collector's time is taken up in (Kirrcsponding 
with the Commissioner, what an emrmom mass of w^riting passes 
between them, and how very little to the point most of it is. 
The Commissioner and the Collector are very considerably occu¬ 
pied in merely putting rough material into a fit state for the 
Board to work upon. Let any one take up a large bundle of 
correspondence and separate the pith from it, and he will see 
how very small a portion of that bundle the pith if. The bulk 
of it is made up of taheeds, mistakes, corrections, explana¬ 
tions, explanations of explanations, &c., &c., &c. It is absurd to 
suppose that the Board can waste their time over such work as 
this, thou^, of coarse, such work must be dmie. The most 
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determined enemies of the Commissioners must allow that each 
of them has at least two hours of work a day. 

On this calculation if thd Board undertook the duties of the 
ten Commissioners, it would require them to work twenty hours 
every day merely to get ifieir material in order. There seems to 
be pretty strong proof that with their material ready, the Board 
have at leiist as much to do as they can get through. How else 
"is it to be accounted for that they are so continually in arrears ? 
It must either be most unreawmably and unwarrantedly asserted 
that, gentlemen, selected for the Board for their distinguished, 
industry and capacity, turn foolish and idle as soon as they are 
placed there, or it must be admitted tliat in spite of all that is taken 
off their hands by the Commissioners, the Board is over-worked. 
The officO of Commissioner, of Revenue follows as a necessary 
corollary on this unavoidable admission. 

But it is a great mistake to consider the Commissioner as 
being only, or even chiefly, a Commissioner of Revenue. The 
Head of tlie Goyernraent in whom all executive functions unite, 
does not require assistance in the Revenue Dc})artraent only. 
This may, indeed, be that which is the-most immediately interest¬ 
ing to the Government, but the department which secures the 
public peace, and guards over i)ersons and property, is assuredly a 
more important one in itself. In any government in the world 
worth mentioning, nay, in such comparatively small mattere as 
the command of a ship or a regiment, the Head of affairs can 
only carry on the administration at all by means of subordinates, 
to whom much of his power must be delegated. But in a 
country physically circumstanced as Bengal, of so gigantic an 
area, and i§o mixed and dense a population, the Head of affairs 
is under a more than ordinary necessity of delegating a 
more than ordinary proportion of his authority to his im¬ 
mediate representatives. No Lieutenant Governor unaided 
could make his power felt tliroughout the whole of such a 
province as Bengal, nor, indeed, if he could make it felt, 
could he possibly tell where and how it required to be exercised. 
The Commissioners are at once the hands that wield his power, 
and the eyes which dii’cct it. 

It must be sudiciently obvious that in any such arrangement, 
the error should be avoided of giving to the Lieutenant Governor's 
delegates any division of the country, that by mere smallness of 
size may fritter away the Lieutenant Governor's strength, or 
take away from the broad eovp d^mil of affairs, which it is 
essential that such a Gk)vernor should have. 

There must then be men who, under whatever name, shall be 
In a position that corresponds to that present Commissioners, so 
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far, at least, as regards the exteat of their jurisdictions. We think 
it no loss obvious that in order to make them of the greatest 
possible use to their chief, and also," still more, in order to preserve 
that breadth of action which is essential to the head of the Go¬ 
vernment, they should be invested under him with every power of 
a Lieutenant Governor, which would not interfere with his own 
liberty of action. .Indeed, it is only by an arrangement such as 
this, that the Lieutenant Governor's authority can be divi¬ 
ded out among Commissioners in such a manner, that it 
shall not be weakened in the division. 

Briefly, it seems to us incontestibly necessary, that the Lieute¬ 
nant Governor in his full executive authority should bo represented 
by officers of high dignity and talent, within as many large sub¬ 
divisions of the provihee as its extent may demand; and we do not 
see how such officers as these can difler materially from the 
present Commissioners. At all events it will not be denied that, 
whether this be a correct theory or not, (and we have no 
doubt of its correctness,) it is at least the theory which is in 
actual practice j and we complain that the office of Deputy 
Inspector is one that is totally at variance with it, and preveiite 
the fulfilment of the demands which it was intended to meet. 

Anything tlrat destroys the unity and comi)loteness of the 
Commissioner's office, necessarily tends to detract materially 
from his general usefulness; and this he more than ever 

the case, when he is deprived in. any degree of the control of 
that department, by which the immediate and most important 
object of all government must he attained. He is no longer 
able to give even an approximately correct view of the state of 
his province to his chief) from any personal knowledge of his 
own; nor will it he denied by ^y one acquainted with the 
Moflhssil, that the loss of that insight into general affairs, 
which the exercise of police functions alone can give, materially 
interferes with the Commissioner's extent and correctness of 
view in other matters, and thus introduces a source of weakness 
which must taint the whole executive Government.- 

The method again in which the Commissioners have been 
deprived of their police functions strikes us as peculiarly objec¬ 
tionable, inasmuch as it is a method admirably calculated to 
weaken directly the higher control of tlie police. If there is 
any department in the world which needs centi'aiization, and a 
centralization of a peculiarly defined and determinate character, 
it is the police; hut the result of the present arrangement is, 
that there is no centralization at all, and (as the proposers of the 
scheme have themselves declared) it ia impossible to define where 
the duties of a Commissioner and a Deputy Inspector begin or end 
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with respect to each other. ,,, TKio result of such mdefinite 
arrangements must be ^osb^Wlpus. It opens a wide door for 
the most lamentable disagrO^ents; and it puts an ^d at once 
to all uniformity of public action, Siot only in each division of 
Bengal^ but even in each of its districts. Where the definition 
of theit, functions is left to be arranged between each Commis¬ 
sioner ^d eadh Deputy Inspector, it is clear that in each division 
arrangements will vary with the characters of the men. In one 
district a lauses,^ faire Commissioner will leave the Deputy 
Inspector in preponderance, in another for the , same reason the 
Commismoner will be uppermost, and in a third there will be 
a hard fight and some equality between the two. As the 
ofiicers are changed, the preponderance will change with them. 

Npr does this uncertainty attach only to 'the divisions, it runs 
through each Zillah as well. The orders of a Magistrate are sup¬ 
posed to be binding upon the District Superintendent in all that 
does not .i^elate to the internal management of the force. As a 
matter or‘iact> however, it is not so. Wbenevor the indefiniteness 
of the arrangements leav^ it open, (a matter of very frequent occur¬ 
rence), a District Superintendent immediately appeals the order 
to his Deputy Inspector. The junount of quarrelling and 
heart-burning which tiiis must lead to, and has frequently led 
to, is ohe of the most serious drawbacks in the present 
scheme: and its action in weakening the police it is difficult to 
over-rate. It has led*to a most lamentable jealousy between the 
general executive and the police, a result which with all its 
attending evils might have been, with the, utmost certainty, pre¬ 
dicted, from the division of the police functions. It has further 
led to a most obvious partisanship (honest no doubt) and to a 
dangerous antagonism, which., iii every dilference of opinion 
leaves all the police officers always on one side, and all the civil 
always on the other; and such a wound as this must soon 
he fatal. 

We ask our readers to re-perase that statement of the duties 
of a Deputy Inspector, which we have above quoted from the 
late Lieutenant-Governor of the Punjab. We have stated our full 
concurrence with it, nay, we insist upon it, as any reasonable man 
would, as being essential to the higher objects of any system of 
police. Why is it then that duties so essental and important are 
taken away from the immediate heads of the large divisions of 
Bengal? Why are such officers thus in executive charge deprived 
of the power of acquiring personal knowledge of fiieir police 
officers ? Why may they not guide them, and remedy their defects, 
and keep them to their worjk ? Why are they of all men to be pre- 
duded finm studying at first hand professional crimes, &c., 
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The objections seem as little 9 bvious as the advantag^es are 
directly obvious. It must surel^'be indisputable that the chief 
executive officer of a division, onb ^who is expected to keep a 
strict eye on criminal matters, and to report annually on the 
work of the police, would be very much the better for a ^personal 
acquaintance witli the crime of his division and its suppressors, 
while he would brin^ with him a knowledge of the characteristics 
of his division which he alone can bring, and which must be 
most invaluable to any one who has to discharge the duties set 
down for the Inspector General. Is it in any sense a politic 

measure to deprive the police of all the weight, inilueuco, apd 
experience which the Commissioner, and he alone, can bring to it ? 
Is it ill any point of view wise to pay another man to perl'orm what 
are already the clear«duties of the Commissioner? l)oes not e^)e- 
rienee tell us that when two men are each res])onsil)le f^r the same 
work, eacih is liable h) suj)pose the other will do it, and so leave 
the work undone? IJut we complain, chiefly of all, that under the 
present system there is no reasonable hope or chance 4hat these 
essential duties can be f'ullilled by the Deputy Inspectors. 
These duties have been Ibng perceived and acknowledged to be 
duties requiring more than simple energy or general talent for 
their discharge. They ai’e difficult and technical to, an extent 
that demands a long apprenticeship. No man eaU possibly 
liope to be born as it were into a knowledge of them. hW 
things were more universally admitted than that the want of 
experience and practice in Zillah Magistrates was one of the 
primary causes of failure in the old police. At the w^orstof times 
the average Magistrate's experience extended over $ix years, 
while tliere has been but one instance of a Magistrate of only three 
years' standing. If this sort of thing was,totally insufficient for 
the conduct of the police of a district, it is clear that a very 
much larger amount must be required in the Head of a division. 
Considering that the many errors of inexp(uience are amongst the 
things which called for the downfall of the old system and the 
erection of a new one, it strikes us as the most marvellous 
part of that new sy'^stem that it puts into Hie officios requiring 
most experience, men who at that time had never had one day's 
experience ; and not one of whom at the present time has more 
than that veiy three years' experience which was held up to such 
fierce derision in the case of one district officer I Here is a 
‘ heaven-born' system with a vengeance ! Only one of two 
tilings can occur from such appointments. Tlie Deputy Inspec¬ 
tors must choose between being uselessly inactive, or mischiev¬ 
ously alert. Hie hardship upon these gentlemen is that being at 
once promoted above the only grades in which an apprentic^ip 
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to l^eir Business dan be aer^ed, they haye no chanoe whatever of 
aoquiriQg any knowled^-YpI that Dusinessj, and that the eertain 
result has taaen place are far less practised and capable^ 

as officers, than their own*' (Sftibordinatps they are esrpected 

to supervise. writer has himself several striking 

instances of.^h® h^bleness of tlie Deputy ^ Inspectors, and their 
inferiority to the District Superintendents. The writer Jias seen 
masses of reporfei^Oent in by the District Superintendents to their 
superiors whieh have been returned, without the slightest notice 
having been taken of ady of the mo^ important parts, and 
scarce^ ^'^er with any remarks at all, unless it is upon some 
poiht^of difference between the Districti.^f!uperintendent and his 
Magistrate, in which, without one exception, the Bletnct Sv^erin^ 
Undent hte been mmHably s%pporUd, l/nlCfes there is some such 
difference or a direct question ^put, the reports are returned 
uncommented on. One striking|astance we can give. In one 
of the Western districts where the inhabitants were suffering 
severely from scarcity of grain, several exasperated villagers 
began systematically to plunder the grain boats passing through 
their villages upon their way to Calcutta. The matter was, of 
course, one of unusual importance, as being a gross outrage likely 
to lead to aggravated riots, and sure to have the very sad effect of 
frustra^g the object of the rioters, and preventing dealers bring¬ 
ing their grain into the district at all. A careful and able report 
of it was submitted to the Deputy Iq|pector General, and was 
returned by him without comment; nor did he even by word or 
deed take any action of any kind in what were assuredly the most 
important cases by far of the whole year., The only thing hy which 
one could judge that he had read the report at all was, that at the 
last paragraph he had recorded his concurrence with the District 
Superintendent against the Magistrate* oi\a matter of most trivial 
detail concerning the method oi‘ collecting Chowkeydaree Tax 1 
It seems to us that in all this there is a worse error than the 
merely paying a B%h price Jbr an unattainable olyect. Daring 
the first years of me new system (the period of all most valuable 
for purposes of instruction, and in which the permanent eha- 
raeteristics of the system will hlive been acquired,) the police will 
be deprived of «dl which jwould give them uniformity of action, 
whi<i would guide thei^dcavoum in the most proper directions, 
which ^uld be the animating principle of the whole body, and 
which wuhld ^ch of the detached and distinct portions 
wcaik together, as if they were all wheels of the same machine, 
lit wiU be very, long before the sys^ can recover the effects of 
had'a start, an^ tifl it does recov^ it, the pnHio will be 
suffer most aud most lU^ust^blyi ; ^ . 
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nice seems determined to make itpMileally impoasibjie*. When 
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Inspector General. TKe problem to the selve^'^as a very 
delicate one. It wm (to paraphrase tbC . words of< the Police 
Commissioner) to assign to each man the«;iha:&imnm area of 
crime that he could watch, and the maximum police Ibree that 
he could singly bring to bear upon it,‘vdthout ever ex.ceeding 
the limits in which he could, do this efficieullj;,^ so that 
while arranging that tl),i| strongest possible combined action, 
might be brought to bear upon crime, (especially organized 
crime,) the error might be avoided,of making the combination 
of 'force merely nominal, l|y , giving it too large an area, 
in the more distant parts of t^jlich the influence of its control¬ 
ler could be felt only to paralyze action. In sliort, each centra¬ 
lized area was to be made as large as possible wil boat being 
too large. How has this problem been solved? For reasons 
too obvious to need enumeration here, there was little choice 
left but to make in Bengal the jurisdictions of the Deputy 
Inspector General as nearly as possible contermiiiou.?'with those 
of the Commissioners, whether they included only orm <5^ more 
than one. At first starting, a Deputy Inspector General was 
appointed for each Coqjmissioner’s division. They have since 
been gradually reduced lill at last, since the puhlication of 
Colonal Bruce's final report, there ar^'but four Deputy Inspectors 
General to the whole of the Regulation Provinces and' to 
Chota Nagpore infc<f the bargain. Each of these officers has 
from 9 to 11 districts to superintend, having areas of from 
44,000 to 75,000 square miles, with populations of from 8 to 10 
millions of souls I The jurisdiction of one of these officers 
extends along the whole coast of Bengiil—from Pooree on the 
West to Chittagong on the East.* ^ j, * 

We emphatically deny that it is possible for any officer to 
beoomo a master in such tracts as.these. No man can i>ossibly 
make any close supervision fir such an extent of work. 
The inevitable consequence has resulted, that there is no highly, 
paid officer, whose existence is so entire]^ unfelt and unnoticed 


^At one time, and for some few months, fhe officer in charge this Utter, 
range (of all oth^)* was. burthened with the additional charg^im i^other 
htr^ division! It may sound incredible, but it is the facti’ad^'the otfly 
elmnse we can suppose for the {Jovenunent that made such on appeanthnea^, 
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M ts the oase with thasa Befmt^ Inapeetors Geneiftl^ wfth whom 
it should be precisely thh reverse. Their time is chiefly taken 
up in coiTespondin^^ reportitig^, and maki^ returns. When they 
do travel about, they make the most flyi^and resultless visits, 
in which their most anxious business ^ould seem to be, the 
laying their ddks in time to g«eton"to the next place. These 
gentlemen,the large aifias of which they have to take 
charge, Itoi sunk into, that sort of p^io life which is the lot 
of Post MastierjE^I th^ continual ^Uupied in the receipt 
and dispatch of letters, !andHn any suc|i as this, they can 
never, make theraselvel slights^ ^#se either to the 

Obvernnient, or to the ZulahMuthorit^Si hr to the public. On 
the wh^e, we think we never knew either a more useless or 
more n^ohi^vous waste of public money, than is incurred for 
these office^. What c^M be the amount of supervision (which, 
as we have said, is, together with .pay, the beginning and 
middle and^nd of the matter,) that tne^ four men are capable 
of providing for all Bengal'? They ire needles lost in a 
pottle of hay, and to the ^^^dBieials at tlve thannahs, (where 
supervision is most (essential,J they are as timugh they were not I 
The gradi* of Biistrict Superintendent is ^e first one, the 
only one, in which any Useful change has bben made j we are 
sorry that even in'‘tbis, we must admit the exist^ce of a great 
deal of alloy. Very much of what we have already |emarked as 
to the relation between the Deputy Im^ectors General and the 
Commissoners, is applicable to the District Superintendents and 
the Zillah Magist|rat%^ and the le^ necessary that we should 
repeat these remarks^^as we wote winsome fulness upon the 
matter in dor article. 

Decided!^ thli most important and most Wealthy reform aimed 
at in tli^ new system, was that whereby tbis ^rade of ofidcer was 
envied to bring about in a great measure thO^eparatiou between 
the police, and judicial functions. It was not a full measure, 
however, nor‘@or|d it. possibly be so, so long as the Mi^is- 
trate was concerned as a poti^ officer in all. the more impbiHiant 
cases, aud at the same time continued to sit as a judjicial officer. 
We will ^mife if it be so r^uiredj'that this arrangement was an un- 
avoid^le onej and that ^baict of the ofileers concerned, combined 
with iieir knowledge m.lthe^^re to separate these fum^ions, 
would pfeyent the Hi^istram from hearing judicially any case 
that he had himself worked oh as a^olice^n. In fact, that 
if the union odtdd net always be avoided, it might, have heen 
^ Axpeotediiohappehih so ymiyilBW icaBes, thiUi theexoepiiohs wauld 
ipsidly be perceptible. ^ Btiicveh this is not tu be alld#ed, »t«l 
• it wiw tha tt%h6ourt itself oh the 
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to destruction of ouo t&e ve‘r^ chief oteeuts 
of aU justice ahd tonese.’'' i. ^'./','i 

The Bigh Court in their kst apiuiii repkiiit^ oii^teesed 
extreme dissutisfaetioif^at the: ^gistrates of the districts hii^ 
]»eteouany tried but<ven^, 3 ^ and ordered that in <fature 
thw should exercis^^..tKei^u |fc ial powers, to a n^j^ed deg^^^ 
and in what cUss of cases ? vmy, in aii 3i^]|poht'i^^rtant otiee^ 
in those l^recious oa^es, ip l|Jii<jh of neeessjtlr the polmAust ac% 
and in which the hii^i^^te has to ^ir^t atuigiiide the police 
action as head of jtw departme^^^'BiTs extraordinary ofdir 
to policemen to si^^, Judges own police, work is, 

perhaps, the most aMl^nding |Mer Inatr was ever issu^ by a 
fenoh of Judges. It is fcb the Be^h of Judges, of.a|]'ot^rs, that 
we should have looked for the assertion and resofutewatiitenance 
of no very axiomatical a maxim of justly im would indicated 
by the exact opposite of this ordeif* 

We are particularly a^l^ished at the reason assign^ for it* The 
Judges say, that it wiimnbt do for Magistrates, whose next promo¬ 
tion will raise them |p4he Zillah ^dch, to tj^e their sests upon 
that Bench withop^aving had, during somp previous years, any 
judicial trials to ^mluct. They express a that^Judges thus 
unpractised will be found deficient both in their law aM their 
procedure. We are*astonished that sUOh an argument has come 
from gentlei^Lenj" who have themselves been Judges aud Magis¬ 
trates and ]^Uce ofiicei-lj^ There is a plausibility iu it, which might 
make it appear spuud^to every one who is'' ignorant of the real 
state of the^case; hut the Mges hard||: Ignorance of 

it. We deny utterly ttfiaFa Jud^ who Zillah M^strate, 
has tried ho politm^jj^ himself, will bea Judge on 

that account. ^ 3- 

The reason is simple., As a policeman, be has doite everything 
that is done by a jhuicial officer bearingja case, with the ^singla 
exception bf passing sentmices y-^eptUtak he perforips over rad 
over .again* There is not one step hearing |f aTbase down even 

to the selecting of ^pharge which is nolt first gone thrpugh by the 
police, before wie case goes to the Magistrate for trial. It would 
be Just as good an argument tp ^iy, that the l^agistrate who couv 
mits cases to the Sessions, has no jadi(^Oxperience. In suo| 
the police officer stands to the Juiyciid WE^strate in a 
lyhioh diflfem in no material way ffom that which exists beihyeean' 
the committing officer alSd the Sessions Judge, 
evidence ,urhich' the' judicial Magistrate hearSj 
rad'tecoraed:by the pohee-.officera, ''The 
■ 'Jdngistrfttb 'hkS'' ?'to, weigh'that testimony, to 
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oth^: ;j|#eiiee/aiid to^decldetii^t* the degree 


SSbmty to wmw to it. Ink. the toW p»», 
loo, he hue to deetdliiNit la «i. Ofl^ that tot eyi^aqo 
trade to eetebluh, and'to «l 9 ote to JW awtoble ra it, or 
whether it makes any offence at ^1.-^And he does this under 
a ffuarsntee for , his* careMhe^, Whiehj^w .P^wisety the 
ame efect as the grantee of*appcd!8. The judicial bench 
is, in fsot^: kis court, of appeal, ai^/jp^rdiag as his work 
stands 'go6d,'orfii8 copdemned there, ure''‘charaCTer if acqui^d. 
If to ^ Slot a judimal training for the wminal bench, then 
tk«i® ^ Such traii&g to tte had/”^t any rate it must be 
tindehiahlyeo, if it m furto,rComhined With the actual tnal 
tif case&in which the police are tiinfc cpncemed. So simple a 
course to dies not leavo any necessity^ at all for what we 
> nrnst call so culpable an* orM.-'BS that, whereby the highest 
judicial oourtf; in India havetanncuneed, that the more their 
subordinates break the golden rule whi#forbid8 fhe thief-oatch^ 
to be the thief-tiier, the better wwl that High Court be 
pleased with them. Perhaps, when^fhfe bench conld cprnmit 
themselves to su(^ an order, it is not astoui^^ng that the Head 
of the exectrtive Oovernment should have„#acked them up. 
nevertheless, we Bs^toished that the Heads of two ®ueh 
departments could llread/be found unitiug% w^k the downfall 
or what has always lieen allowed to be the vitSS and animating 
pnneiple of the reform so lately introdit^d. Of this order we 
Witt only add, that it has destroyed the chief ip and objeOt ot 
to office oMIistrict Superinti^ndent., ^ 

I 'iTlt is impossihle not to feel^ very high respect for this grade 
the poiy. .^e'^think that the extent, of experience that 
toy have eonttiVhd to extract, out of the little more than three 


lihjnagistratea under circumstances which 
eotooto lead to vety results.' Jl’he 


ttoughlr 1^1 Wh tomagistratea under circumstances which 
tohtKve been exp^otoa to lead to vety dprent results.' ^he 
to he day by'day acquiring more usefubiess and 
doub|h(ut ijmt in a comparato^y short 
bm:|itohers ^ htoms^ dellent officers of police as can 
> - Some feat# .waftist admit, but most of them are 

fyilto»^d a good deal must be i^ebito # 

C^^&«4',S«m^iuteBde’^^'-i^ subprdina^’®' 

t-pspect®? tololy»''too'tiis a 


to 'h 


to their beimg dnly itottce# 



iB^etead of looking afc crime in tke ^ 

conclasions from and making a specif,^rrang^vlctii i^ 
dance therewi^, their are too apt to.|^1l*no intthi^ than'^h 
particular crime as comes nnder^eir noUbOj isjola^ngit 
altogether from it« ^nelnore fault there is, and of tjbd 

v$ry greatest importance, which we must attribute to the o^oers 
themselves and n6b%o the system." Tim^ it is to be® hoped, will 
cnre it,4)iut tbe soonli' it,Ja eradicated the*l>etter." There unfor* 


tunatoly exists amongHIdiam an 


e^ri^ deeorpg/ (sb Called), of a 
very fictitious and <|^leterious character, which a|)pearB.in a lameh- 
tahlc tendency to ata^jfciby theyr, suob^inates through thick 
and thin, through evil v^ort and*gf od repi^, under (apparently) 
the unreasonable idea, tliat i||s will not do to let the force appeal 


otherwise than immsiculate. *%ay, so fa^ has thigjgone, that some 
District Superintsa^dents seem to .a<?t in Ihe belief that it m im¬ 
maculate, and to Se unable to '^k^bdit, however patent it may 
have long been to otheiisj that a'lhative policeraanji even of the 
highest grades,^may be al*^reat rascal. Not only does this most 
blameworthy lenienoyjOPtpt, but there is added to it the fatal 
mistake of publishing its existence to the native force. We 
need but refer td^the late case of Inspector**,Maclean to show 

' " inervisiou of this tender 


the sort of thin^that we mean. ™ . 

nature is wors^thajH-no supervision a§ftlC It is the holding'out 
of ' sweetmeats^n both hands,’ which will ,no more answer witk 
the native' police th^ it did with the native' army. . It 
Is wdl to have and to exercise the power of reward ,* but 
one hand shouttlfeiold tl|e rod, and lio|(i it to some m^pose. The 
police are not, and never have b|Mp, a body to be relied oh and 
trusted. Had they been so there would have been no nwd of 
District Superintendents. These officers sh^d be jealous to 
detect and punish, rather than to conceal, bleraisnes."*Their baud 
should fail heavilyibu all offenders, or they are worse than no use 
at all* Without unfiinching and unfailing punishment whereyer 
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‘the police, 


wrong-doing is detected, there can be ng 
and no earthly use In supervision. is A ’ ' 

But enough of ffiftlt finding. It Is a very great improvement 
indeed) that there is now an off(i|pr placed in charge of t!ie 
police who is required to delate his sol^y to the police, ktid 
whO: cannot compensate for faijApfe therein, by any success Kh 
nmther matters. But ^though *hm led to a most 
imprqyem^t in the work of the police, though t 
work h( most adiairaoW sprutanized, and cases ar§ se# 
para^y.'het^^^ than in old days, yet ’s#f 

lhafe the District SnpcHntehaent, harassed w ;hetM7h|r;lit too 




;^K^t]be nalitve p|oiGe>. oir any thin^ Uke a taOSbienl f owar pt 
iil^Vidon, where sa^^ioi^ is mos^essentiaUy xM^Wary. We 
in the hQn-ofiS,<^ aetion of the poliee^^hdUr relations with,^ 
the peoploj and all th^ matters whieh, for the best -0f.reasoaSj: 
tibey dee^d to ooneeal from the District■^perintendent., Det na 
consider the chief cause of so serll^as a timmish.. 

It seems to us that the {post essential blunder of been com- 
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pacers in this grade, tlll^ instead of there one in each 

subdivision/ as well as one. at liea^^arters, there are now 
scarcely.any in subdivmonal chaatges. Cmonel Bruce seems to us 
to have missed altogether the i*eal^e and great importauoe of 
this grade. He has catided a rene'^ oltha old error of dootor- 


thia grade. He has catided a reneW oAhaold error of dootor- 
ij^ every part of the system^ i8j|ye» that in which the disease is 
Seated; and this is the more unaccountable, when we consider how 
frequently it has been demonstrated that the one hope of really 
reforming the police, lies in really reformiug the timnnahs. It is 
startling to find that the only reform^^t has ever yet been 
applied to the thannahs, has been almost immediately withdrawn. 

We will endeaijfbu]^ to explain what we me# in thus calling 
the grade of ^Assistant Spperintendent as it at first ex,istedj a 
reform bearing djroetl/od the thannah. By far t]j{e greatest, and 
almost, the sole^difllculty that there is with tbeihaunahs, is the 
Ciq^|be£actin|r the (very generally) insuperable temptations, to 
whih!i the omcials are subjected by their position. As a general 
rnm> no me%of any country can be exj^cted to ^have in them- 
selv# a love of virtue for its own sa^/sufficiently strong to 
cilery them W^thless' through the ordeal. The nature of mese 
tmnptation^/^is top generdly known, and the subject is too 
hackh<Siyody to* make it at/all necessary lor us to takes up 
npa0 in tliaking a dets|[ of them; hut the present regime;^ has 


(mjmkmed i^ew one^ wndke s^engtb it is difficult to. over^rats, 
"■‘p^hiem 


There has been a degree of prepare 


at J^, in our oppllionj 


the J^^orerhor and the Heads bf the police 
of*ooil#;ictions, thatJ^, in our op^ion^ 
j«;great ^1 of hatnspjnybene^cer it bas beeu applied, but 
h# di|?e^y the police. Noi^affi^s, 

c^cer/ |ipin fibe* IDistnJ^SapeTintendlent downyip^s, .m 
t#ght to be^ipve/th in a great measure. dopOiMlW 

h%-'bwtijjg'dh^' to* -shew, ^ large^j?roportioa of ■,opni^feioh»' 
^e '00n^<|U6nce of' pressing < m •-iptf , dAhj<.< 
that^how ovezy .pqlioe.d^l^r; 
'^nn^r oimdmstano^: 
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that be has ma^e ’a great mess if it is showa to him that the 
arrested man ia^haofienLt* Long after hais adtuatl^ <N]»hymeed^ 
he mil argue ^^gaiiiBt^ himself that it oairiaot he so^ and he 
detaias the poor Mlovf^ ia custody to the last possible mbment>, 
straiinag every nerve to^ake but as strong an apparent oa^- as 
possible against an innocent nian. It can hardly be necessary 
for us to show w^at this> will infallibly regynlt in. In the case of 
a man who ler^jS. the’ lif^ of a native police official—«a .life of 
temptation whhjh'i^ is nirdly inhuman nature to withVtand-^ 
it must be k matter* of too frequent ocDurrence^ that in such a 
case as this, the poUceraS(|^-jyill not confine himself to legitimate' 
means. And still more often witt'^'this be th^ , case, when the 
accused has been arrested oGrounds that are not reasonable, 
(and hasty arrests are.of comraron occurrellie|,) which will ensure 
the" policeman a severe censuse ^ least, ^ if not some heavibk 
punishment. 

The police have long lain under ah incentive" to procure 
evidence, even t^ue evidence, by illegal and violent means, for 
which the administratis^.is in no small degree to blame. It is 
undeniable that the police and the administration between them 
have made a crinilnal prosecution a burden^of Such a crashing 
weight, not only upon those who are connect^ wjth the trial, but 
also upon all thsUnhabitants of tlie plao4 where tlje investigation 
is made, that it has become the one object of the wliole Moffussil 
population of Bengal, to attempt to hush up crim^, to keep out 
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not undergo the severe misfortune of being required 
as witnesses. The police being met by a difficulty so 
being at the same tii||| compelled to detect criuies, t<y< 
step that suggests itself to native minds in isuch ( 
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hoped that a tradition^ policy, so deeplj^ingrained and% very 
consonant to the ch'krjipter of the^^people, wpuld be altered, 
Indeed, the amount of consideratiup' ^ and ^ferential' respect' 
which has been thrust upon tfibm!i|dwyunsbcomf, 
panied by any of those qualitieSj^l^m within which ensure, 
eorutideratioa ’^and respeet withbdfc ai^ occasion for ealprbiiEiig 
them-«-rnay^ even tjbe preteiji^ousaesB of their garb and 
senn^Bitarjf traiaihg,'-?diave confers upon the new.'.pmhs^^r 
anng^noe end anwont^seosb of power, whi<di> it ^ 
fea^aic^.;havn‘inada' them bolder in the abuse 
has aasm^v the people more ab^t ' 
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But tbat ^hicb, more than anything else, hae a tendency to 
confirm the policeman in a course of violent a^bn for.what he 
supposes to be the benefit of jiistiee, is the unfortunate distinct¬ 
ness with which he is allowed to see thlTt eVery conviction he 
obtains tells in favour of his superior, an^is well pleasing to him. 
Doubtless, nothing is more true than that the superior would be 
the re\*^erse of pleased, if he discovered tbat evep a just convic¬ 
tion had been obtained by unlawful me^ns. unfortunately 

nothing is more true also, than that native oj^htls of all classes 
do not believe this in their hearts, and evince %o belief of it in 
their action. It may appear hard to si^y sO, but truth compels 
usto'dbserve tluit this want of faith in the honesty of their 
superiors, is very much the result,"of j^e line* of conduct which 
those superiors have un Fortunately tahen. Not for a moment 
would we stoop to make any unjust and unworthy imputation 
against a body of zealous officers and gentlemen, whose upright¬ 
ness of conduct is not loss conspicuous than their zeal. But we 
will ask them to consider what must be the effect on the native 
mind of tbat miserably misapplied * esprit de of which 

we have before spoken, which induces so many police officers to 
shield the ipisdeeclajof their subordinates from* public scandal and 
from the anger,of ttie law. Any extenuating of wrong doing, 
• any warding off of its just punishment, by officers of police in 
whose favoucijihe wrong doing has told, can have but one effect 
on the minds of their half-educated and far from scrupulous 
subordinates. They will assuredly believe tbat their superiors 
are very willing to benefit by unscrupuJousness, and that their 
sill will be comprised not in the wrong doing, but in the being 
detected, *„“JEven one such ftistance as that which lately occurred 
in Beerbhooili^* (where a District Superintendent having in a 
public manner admitted that his subordinate was guilty of cruel 
torturing in ord^* to jextort a confession, strove bis utmost to 
screen the offender from the just penalties of the laws he had 
outrage;*!,), ^ould fpublish to all police subordinates, a state of 
affairs "^wKich could “Stot but confirm^ and encourage them in 
' obtaining evtdenyce (true or’faise) by v€gy rimilar means. 

And how atei'Hiese temipti^ioa^ to be counteracted ? Tliere 
can possihfy' be but two ways.*"‘%Iie first is to raise the pay of the 
police so high, as to plaoe .them above temptation, and the 
second is, to exercise towards 'them a supervision so close' and 
and constant, as to leave them little or no chance of escaping 
detection in wrong-doing, Tlie first of tlfCse methods is not 
only very un^rtain in its action, (for who shall put a limit to 
the greed for money f) but it is financially impossible to carry it 
Out. Nor would it be justifiable to do so, whilst there remains 
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another means not only cheaper, but more direct in its action, 
and far more effectual. * 

^ We are left then, ilrith the one available resource of super¬ 
vision so close aS't<9l l^ave a eor ntp t and violent policeman 
no chance of escaping* detection.^ Well, and where is it^to be 
found ? The answer to this question is a most disheartening 
one. It is nowhere jbo he found, because , this most essential 
check has been isjfepiTayay by the promoters of that new scheme, 
which not only ‘4cil|^ all Hhe old sources of temptation undimi¬ 
nished, blit which has added new and powerful ones. Of course 
it will be said that there, is a greater amount of supervision than 
there ever was before, seeing that the District Superintendent, 
and his Assistant at head quarters, have no other work than police 
work to do.' But we*deny it. Itis^tnih, if the present state 
of things be compared (though merely comparative improve¬ 
ment is not required) with that under the old police, but it is not 
true if ike new system he compared with itself^ for. there is not by 
many degrees the same closeness, or the same amount of super¬ 
vision that existed, when every subdivision was under the imme¬ 
diate charge of its own Assistant Superintendent. Tlie retrograde 
step that lias been taken seems to us to ba quite inexcusable. 
We will maintain without any fear of denial, that as regards that 
d^cription of supervision which we are now writing about, the 
District Superintendent is to all intents and purposes every wliit 
^ ineffective as was the policeman Magistrate. It is true that 
in the official work of the thannahs (which the native police 
cannot keep from their superior's eye), the District Superinten¬ 
dent is enabled to put such a check upon official ignorance, upon 
negligence or apathy, as has wrought an improverqent,^of a most 
marked character in the quality and finish of'pblice work, an 
improvement which we tliink will be admitted by almost all 
judicial officers. But in non-qfficial matters, in all matters of 
illegal interference, of violence or corruption, of which police in 
Bengal liave been undoubtedly guilty, and which they are 
undoubtedly adepts in concealing from th^’eyes of theiivsuperiors, 
we repeat that it makes no differene# whatever to the malfeasant 
policeman, whether his sole is a pedreeman [Magistrate 

or a District Superintendent. ifHs a hopeless thing,;a demon- 
sfcratedJy hopeless thing, to expeetythat any one man situated at 
head quarters^ whose time is "occupied to no trivial extent in 
office work, (and who can rarely leave hfe head quarters without 
his destination bCing known), can exercise a supervision so 
constant and searching, ae”" to enable him to follow the minor 
movements of each of bis tbannahs, or to give the slightest 
uneasiness to any of his thannah-dars. 
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It would ho didioult to ima^ue any ^motioal^le plants which 
more directly attacks the evils to be remedie^^r which could 
aupply a sharper supervision, than that whiwi was formerly 
supplied by the Assistant Superintendentitin charge of subdivi¬ 
sions. men multiplied the stren^k jot the District Superin¬ 
tendent'^ the number of sub-divisions in the District. They 
gave him in no small measure the advantage of ubiquity. 
Instead of being oppressed with the whole, weight of all the 
district thannahs, he never felt the burden more than the 
four or hve. which formed each subdivisional jurisdiction. These 
jurisdictions were ^11 of a very manageable size, and the officer 
in charge of them was brouglit very ^^k-ectly in contact with 
the thannah officials. He was uot only enabled to see their work 
thoroughly, but he was'aJsq able to see them at work whenever 
h.e chose. He was able to teach in a few hours on horseback 
any, portion of his charge with the greatest ease. He might be 
here to-day, there to-morrow, elsewhere on the third day, and 
none could tell whence he had come, or whither he was going. 
Each policeman would have been satisfied that his rigid supervi¬ 
sion might appear at his police station any day or any hour. Nor 
was this direct supervision the only species open. An active 
young man, travelling constantly about, and keeping his ears and 
eyes open, would be able to toll very fully and'accurately, how his 
snbofdraatelteworkedj and precisely how they treated the people 
who came under them. If such an officer madehimsdf accessible, 
and listened patientlyjund fairly to all that the people might bring 
before him, and let them know as an European very soon would, 
that he would listen with readiness, decide with impartiality, 
and punidi’ with severity where puiiislimenb was due, he would 
very quickly ,^bnie to be regarded—by the people as a protector 
from oppression,—aqd by the police, as a man whose honesty and 
well-used means of acquiring information would render oppres¬ 
sion ou their part a most unsafe, if not impossible, game to play. 
TMe is the sort of supervision that all past -experience has 
shown to be essential, and without this we do not hesitate to say 
that no police wijl acquire character for honesty or trust¬ 
worthiness. , “Wltfeel thypit wd cannot too deeply lament the loss 
of this, which is the only supervision worthy of the name. Wo 
cannot Imt ^look upon it as perhaps the most important, and 
decidedly the most essej^iil of^all parts of the new s«heme, as it 
was originally put iu*^[jVactiee. We do not hesitate to ^sert 
our belief, that had all other gmdes of police-officers l>^n abo- 
.ilished, and this alone been Retained, we shoul^'have had a body 
native poKoe of ^ far more trustworthy and^ tenable character, 
has been produced by the exactly opposite, course of 
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abolisbing* subdmsional assistants^ and retaiaing all the other 
ranks. We not urge %ny other objections to the abolition, 
we do not here refer, as we did in our foriher article, to the 
extent of the mischief which has been committed by abolishing, 
all subdivisions, as regards the most important department of 
police, for we feel that all other considerations, important as they 
may be, are swallowed up in the magnitude of those which we 
have been urging, concerning the protection of the public from 
the police, and of the police from the overwhelming temptations 
which beset them. 

Colonel Bruce has, given in the publications at the head of our 
article a variety*^ of reasons for his recommendations to reduce 
the Assistant Superintendents to a number that shall leave some 
half dozen districts’ without any ‘Assistant Inspectors at all, 
and no districts with more than one. We cannot avoid the 
conclusion that he has striven hard to make up these arguments, 
and that there is not one which he himself feels strongly. He 
was extremely disgusted to find that a great number of these 
appointments had been assigned to men who, however worthy, 
were not moving in what he considered a sufficiently higli sphere 
of life, and the reason of his objection is the not unnatural or 
improper one that government had promised to raise these assis¬ 
tants t#the highest ranks of the police, in the oyder in which 
they might pass their examinations. He complained that in 
making these appointments, quality had been sacrificed to 
quantity, and that men had been appointed who had served 
no apprenticeship, save such as can he acquired on a flat, or a 
river stdhmer, or in the offices and shops of Calcutta. He feared, 
we think, with too much reason,—that the Government that 
had promised them promotion, would find themselves embarrassed 
by having to promote a great number of very unfit men, who, 
nevertheless might, and probably would, pass examinations in 
the native languages far more rapidly than those more fitted for 
the appointments. He desired to see the grade jilled with 
young gentlemen in the position i^nd^.with the pay of ensigns. 
We admit that as long as the two principles of indiscriminately 
appointing, and of invariably promoting, are preserved together, 
there is great force in these objections and proposals. But 
surely to abolish the whole useful portion of a grade capable of 
rendering9ach important and such essential services, was not a 
proper remedy fonthe case. Half a loaf is always better than 
no bread, and if one cannot get the best, it is as well to take 
the best one can get. We agree with Colonel Bmee so far as to 
say, that we should like to see only educated gentlemen promoted 
to the higher .grades of the police, because in such an important 
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department it mast be of the clearest advahta^ to have the 
safeguards of gentlehood and education. But . if •Oolonel Brace 
means to say that^uch duties^ as we have described for sub-divi- 
sional Assistants, can only be properly discharged by gentlemen 
corresponding to ensigns in the array, we must entirely diOPer 
from him. All the essential qualities of honesty, zeal, activity, 
and industry, can be found in men of a somewhat less position in 
life, and of a less liberal education: can be found too, with all 
those qualities of' mind and character, that make their possessor 
respedtqd, whatever may be his sphere in life. Would it not 
have .been a far better plan to have met the difficulty by divi¬ 
ding this class ? A sufficient number, to supply vacancies in the 
higher ranks, might have been retained as Junior District Superin¬ 
tendent, (the nomenclature might present misunderstanding and 
confusion,) In the position and on the pay suggested by Colonel 
Bruce, wliile all the rest might have been retained under their 
present designation, virith promotion to grades of pay, but not 
to the higher grades of rank;* The plan is a simple one. It 
would have met all Colonel Brace’s objections, and it would at 
length have given us the great desideratum of a system of 
thorough supervision thrown broad-cast over the land. 

Lying in the midst of all his arguments and objections, we 
come, in Colonel Bruce’s final report, across the followiri^ signifi¬ 
cant admission,—an admission which clearly gives the key to his 
■whole course of action in the matter ; ' If we could afford,’ he says, 

* to give one hundred and fifty really well-paid officers, of the proper 
' qualityj instead of only one-third of the number, I do not mean 
' to deny that the efficiency of the police would be au^ented.’ 
After an admission such as this, and after having suggested 
a simple remedy to meet the only objections that Colonel Bruce 
really seems to have, we feel that we need occupy but little 
space iu meeting his other arguments upon the matter. He urges 
that the subdivisional assistants will he very apt to fight with 
thf subdivisional magistrate. We are afraid that there is too 
much truth in^th'is, but the argii^ment is unfortunately one not 
confined to these lowest grades, hut pervading the whole relations 
between the^poliB4 and magistracy. We believe, however, that 
in thq lesser grades it whuld shew itself if anything less than 
elsewhere, because the s%eriors on either side would to a certainty 
unite to suppress it. Any Magistrate or any Coffimii^aer worth 
his salt, would never suffer it to assume a hurtful degree. He 
ur^ that thelussistant’s aathority whuld tread so closely on that 
‘ipf pis District Superintendent, that it would be productive of 
disagreement between them, and constant references to higher 
ahtlmrity, and to a return, but ih a worse form, to that isolation 



The new Police, 


359 


of the police, which was so iMd under the old sfstehi. We are 
surprised to bear any such confession of weakness and inability 
to manage their subordinates on the part of thilDistrict Superin¬ 
tendents. The scheme of subdivisions is not a new one ; it has 
had its full and fair trial; it is^now in force; and it has led 
neither to disagreements nor isolation in other matters. If an 
arrangement were made upon precisely the same principles 
for the police, there can be no reason why such results should 
take place, unless, Ihe Di^rict Superintendents are wanting in 
that power of controlling their subordiffates that has always 
been shown by the Magistrate. We do not believe them to be 
wanting in any such power, or that the subdivisional system 
could possibly be evil on the ground that Colonel Bruce has given. 
If jit h^ been so in a‘case or two, the proper remedy would be to 
make severe and unmistakeable examples of those cases. Colonel 
Bruce's ideas of eradicating a blemish from anything, seems to 
consist in eradicating the whole thing itself, sound paita, ble¬ 
mish, and all. It. is as though a physician were to recommend 
amputation of the head as a fitting cure for headache. ‘ 

The last objection urged is, that subdivisional assistants are an 
unnecessary expefise, on the score that any well-paid Inspector 
can do their work as well, and he calls the assistants ^merely In¬ 
spectors'hoisted up into positions which they do not understand,' 
We deny—emphatically deny—that any Inspectors can take up, 
or, ought to be allowed to try to take up, the duties of Assistant 
Superintendents. The misdeeds to which native officials are 
prone, are much too consonant to the native mind, much too 
little regarded by it in the light of evil, to meet that thorough 
and decided antagonism which alone can avail against them. 
Indeed, from natives, who are thpmselves police officers, it is not 
rational to expect any antagonism at all. It must be beyond 
question, that European supervision, even if not absolutely 
essential, as we believe it to be, must be far more excellent and 
trustworthy than that of native^ Inspectors, especially those of 
the present day, wlm must have far too much sympathy with 
their successors and former companions, and who only represent 
the class of men secured by their former pdy^ and not such as 
might have been secured by their present. We can only look 
upon money so spent as to fall short of ^the object in view, as a 
waste andmot as economy. But as to their being hoisted into 
a position that they do not understand, this is a startling objec¬ 
tion. If there be any force in this, it applies to the whole body 
of the new police, but with least force of all to the subdivisional 
assistants. With the most valuable exception of Colonel Bruce 
himself, was there even one of the whoha of the new officers 





wiko had any experience at all in the eivil police, or of whoni it 
might not have been said, with at least equal justice, that he 
was hoisted into a position which he did not understand? And is 
it not true, that those who come into daily contact with the 
thannah oMciab and thahnah work; would probably acquire a 
knowledge of their duties far more perfectly and far more quickly 
than other grades ? This argument of Colonel Bruce's seems to us 
to be of less than no weight. 

Having at length completed our survey of the new system 
of supervision, we nl^w take up the other essential item of 
reform; v*r., j)ay. There is certainly little enough to be said upon 
this point, though that little is sufficiently startling. The simple 
facts of the case are, that from the introduetrion of the new sys¬ 
tem up to the 1st December 1805, the officials at the tliannahs, 
(and it was only there that the reform of pay can bo of avail. 
Only there that it can be a reform at all,) have actually been 
receiving less pay than was given in the days of darogalis j 
while since the 1st December, they have been receiving as mneli 
only, but no more ; and this, too, at a time when the general rise 
in price of all articles had made the pay, in fact, much less than 
when it was awarded to the old police. 

We forbear to comment on or characterize this line of con¬ 
duct on the part of the (xovernment, for nothing that we could 
say could be more convincingly, more absolutely, condemning 
than the simple statement of the fact. It is needless, too, for us to 
point out how overpoweringly this, when combined with the 
other causes that we have mentioned, must have increased the 
policeman’s already gigantic temptations to make himself infa¬ 
mous,—^more infamous than he was before. Deficient pay baa 
always been the very spring and source of all his corruption. It 
is now left to supply motive and will, when their dress, Bieir 
military shew, the awe that these have struck into the natives, 
and all their former facilities to do ill, have combined to give 
them greater power than ever to abuse their position for tiieir 
piivate gains and ends. We need take up no time in arguing 
upon the deploi^ble insufficiency of the pay given to the present 
thannah offi^^hls, with those who argued so strongly on the deplor¬ 
able insufficiency of Bie same pay, when given to the former 
thannah officials. Considering that all sides, including even those 
who have introduced th^ present rates, joined in hooting down the 
notion that the old. pay was anything but an excuse for corrup¬ 
tion, it is simply astounding to find that the new system com¬ 
menced by paying the tbann^s even less than they received for*i 
merlyjr fl'ud that the so-c&Ued reform merely ended by bringing 
matter! to where they ^ 
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It win be seen Ibat We make no nbcount at all of the grade of 
Inspectors, as they now exist, and we do so purposely., Taken 
altogether, it is not a numerous body, and the given to them 
all is not so much of an increase up6n the total pay given to the 
old highest grade of darogahs on Rs. 100, and to the old special 
darogahs on Rs. 200, who used to work actually in the thannahs. 
But now-a-days after subtracting those who are Riiropeana 
or Court Inspectors, or Inspectors of the reserve, there are hardly 
as many as two or three Iiispectors in a district, who reside at a 
thannah. • 

Those who do so reside, never have the charge of only one 
th|mnah, but nearly always of all comprised in a subdivision. The 
exceptions arc so fewr, and of such limited imporfeinee, that their 
existence simply proves the rule, and*that rule is that tlie modern 
Bengal thannah is left to the charge of only two olficers, who 
draw pay wliich has only lately been raised to an equality with 
that of the two higher grades of tlie former thannah officials. 
But even if it were the case that every Inspector did engage ■ 
himself in the work of the thannahs, it would still be true that 
owing to the slipshod, vaeilliatiiig manner in which the change 
has been carried o'n, there would have been no advantage derived 
from the increased expenditure in pay as regards the quality of the 
men. When the new system was introduced, there was a goldeu 
opportunity lost of getting rid of the old class of men who used 
to enter the police, which class had Been weighed and found so 
grievously wanting. It is true that instructions to this effect were 
issued, and that many (but not nearly many enough) of the old 
lot of darogahs were dismissed, but to do this was not, and could 
not be, sufficient in itself. It Wiis necessary not merely to get 
rid of the haen themselves, but also to supply their places from 
a higher and more respectable class, than had as yet thought it 
worth while to make the. police their profe.ssion, but no steps 
whatever were taken towards this.* On the contrary the same 

* Unless, indeed, the appointment of certain Lieutenants of the former 
Fotice Battalions may be considered such, we cannot ourselves think so. It 
would have been a sufliciently fatal bar to their success, tliat they were 
foreigners utterly unacquainted with the language and' people of Bengal. 
They might have made very useful men in their own country. We niusfc 
not he understood to be impugning their respectibility, which we do not 
‘doubt when we add, that tha greater number of these were uneducated and 
utterly illiterate. The writer can speak personally of one district,^ in 
which the only three available thannahs were deliberately, and after warning, 
made over to three Police Battalion Lieutenants, who not ordy did not know 
a word of Ben^aliee, but were unable to read or write^ in any language on 
the earth. This inexcusable disregard of what is required at the thannahs 
is of a pieoe with the rest; the one reason assigned for xoaking the wpoint- 
ments and keeping to them was, that the men had a claim upon f^ern* 
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old rate of pay was kept up, which every one tnew admitted to 
be insuflicieiit as an induceiiGnt to the better order of natives, 
The consequence ’^as, that even where new men were procured, they 
came from the same’old class that had supplied the former dis» 
reputable darogahs^ and ji^^as not till Government had thus 
irrevocably hampered themselves with the very class of which 
they had striven to free themselves, thit a rate of pay was at 
length allowed, which would have at once procured them, not 
only new men, but men of a higher and respectable class, whose 
characters would have been of value to them. Lastly, to make 
the errer thorough, to prevent the advantage of this pay extend¬ 
ing itself to ,the thannahs, even after the lapse of the present 
incumbents, the proceeding was appropriately capped by moving, 
the recipients of the new pay away from the thannahs. We think 
it would be very difficult, indeed, to find a parallel to such mis¬ 
management as this. 

What we have said of the Inspectors and their |)ay applies also 
■to the head constables. These men are in no way better than 
ordinary rank and file, and have done nothing to render themselves 
worthy of the post they occupy. When the force was enrolled, 
it was necessa,ry to appoint a certain number of head constables, 
and as nothing was then known of the new men, the selections 
were necessarily made, if not actually at random, and all events 
on the very slightest of recommendations. i*or the duties they 
were at first required to perform, this did not so much matter ; 
they were to receive pay but little in advance of that of the 
constables, and they were ej^pected to act as a sort of seijeants 
towards the rank and file, and to fill the very subordinate posi¬ 
tion vacated by the thannah jemjffiars. The selections were 
in accordance with these simple requisites, and the meft were lit 
for nothing more. But now in strict consistency with that 
strange spirit that seems to animate me rulers of the police, 
and which induces them to act as if-the merely calling a man 
an officer was in itself sufficient to make him fit for tlie office, 
there same kelected for ver, humble duties, and never 

meni We would ^k, bod the unfortunate inhabitants of those three 
thannahs no elaim upon Government as well P Were they to he sacriiied 
in crowds, in order that the Government might cheaply show its recognition 
of a Siw individuals of the i^olice Battallion,f Js there not something in 
this to remind one of t^at Mahometan system of military rewards, at wmoh 
Baropeans hold op thecr hands in horror P It is obvious that no one has 
a right to show gratitude to one man, at the expense of justice to another; 
and the ease becomes clearer still, when the iujustice is inflicted upon large 
numbera. Robbing Peter to pay Paul is not generally considered exemplary, 
hut in instances such as this^ Panl is paid by the rob^ty of the whole twelve 
Apostles. 
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having* exhibited aig^ qnaliiications for higher ones, are suddenly 
thrust into very important post ofis^ond officers in charge of 
a thannah, Mid are expected to supply fully the post of its chief, 
on the numerous occ^ions when pe is elsewhere engaged on 
service. Elected as they were, they arp of course totally unfit for 
so vitally important a post, but md^ay which is now thrown 
away upon them, an^ of which they are altog^her unworthy, 
might easily have procured men who are superior to them, at 
least in the same ratio that the old thaunah mohurrir was 
superior to the thannah jemadar. 

We cannot agree that even the constables are in an improved 
position with reg^d to the old burkandazes. On paper, they 
receive more, but after they have been cut for their clothes and 
pension fund, we doubt much whelher with the present high 
pride'of all necessaries, the balance of their pay goes further 
than the burkandazes carried theirs, if so far. Wc most 
cordially admit,'however, that under the present system of enrol¬ 
ment, the rank and file of the police is incomparably better held - 
in hand by their European superiors than ever was^the case 
formerly. 

In concluding our survey of the supervision and pay, we have 
done with the pith and marrow of our subject, and we can aiford 
to pass over in silence many minor points. We will not comment, 
therefore, upon matters of no more importance than the strange 
nomenclature, which has been introduced to the bewilderment 
of the Bengalees, except to say, that as there seems to have been 
no earthly necessity for it, we suppose it was done for the fiin 
of the thing. We can imagine a tender ^ griffs being taken 
out by his friends to shoot ' Niskpokters^ and ' Konnish 
Topples'—^ fierce beasts with beautiful coats, and very plentiful 
* in the district, where they roam about mauling the defenceless 
' villagers, and committing sad havoc on their little crops.' 
Such a thing would have much of the advant^es of instruction 
by allegory. 

There is, howeverj one matter to which we have before alluded, 
and which we wish to speak of now more fully. We think that 
tke more than semi-military training and dress of the police is a 
mistake of no small importance. We think it a veiy unfortu¬ 
nate thing that Lord Canning's instructions on the matter of 
dress, delivered to the Police Commissioner, have been departed 
from, for the subject is far from being as trivial as at first sight 
it looks to be. He desired that the clothing, though uniform, 
should be of ordinary material, and as much like ordinary 
civil dress of the country, as possible. Had this beMi adhered to, 
the police would have numb^ed among their body many of the 
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more mtelligent and educated natives who have avoided it, 
because they have a natural^ objection to be well slanged by a 
tough drill seijeant, and to niaking themselves laughing stocks 
by appearing in gparments of that European cut, which usually 
sits so badly upon a native. But this is the very least of the 
evils. The drill is absolutely necessary for police, who may have 
to act against large bodies of ^nd the discijiline which 

results from drill, is not only most desirable, but is, perhaps, 
unattainable by any other means. But it cannot be contended 
that'a civil police should constantly go about armed and clothed 
in militaiw fashion, and that a constable should rarely be seen on 
duty without his bayonet and loaded musketf*’ Let the disci¬ 
pline and the skilled use of weapons Be there, but let them not 
appear till they are wanted. It is on "this system that the 
London police is conducted, and we think the police of London 
a far more wholesome example to follow than the Gendarmerie 
of Paris. It is not consonant with the principles of free govern¬ 
ment to be constantly holding over the people a military force, 
or even^the show thereof, and the effect in Bengal is peculiarly 
unhappy. 

The Bengalees look upon the English as foreign conquerors 
who hold the country by the sw,prd. They are timid and igno¬ 
rant beyond all nations of the earth, and they are as impressible 
as children. They look upon an armed man in authority, even 
if he is only their Zernindar^s Idttealj as a dangerous and dread¬ 
ful being, who is irresistible, and wliom it is wise not to attempt 
to resist. When they see a body of man armed and uniformed and 
in the pay of Government, nothing will convince them that they 
are not sepoys, and they would as socm thwart a sepoy in his light¬ 
est wish, as a negro slave would spit in hie owner’s face. Thus 
do they consider, the militaiy looking constable; but armed as he 
is, with his police authority into the bargain, he becomes a grander 
and more terrible creature; he is not merely a sepoy, but is 
invariably addressed as ' Sepoy Sahib.' 

Now, when a native regiment on the march passed, through a 
native bazaar, the sepoy had genemlly a fine time of it. He 
strolled abci!nt.^with an air of superiority, affably picking up a 
small bnchhuh at cue booth, and naming his own price for what 
he wanted at another, tiU he was satisfied, while the bazaar men 
Seated him with great defer^ce and respect, always acquiescing 
in hb bargains, l^t still the sepoy's stoy was short,) and he 
laboured under the dbadvantage jof a discipline that was mt 

, * Perhaps, ibia will be stopped after some stringent Superintendent Sahib 

has been shot by some.effendsd * S^y Sahib’ on duty. 
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mei*ely semi-military, and under tha close presence of liis officer. 
The ^ Sepoy Sahib,' however, does not feel any of these disadvan- 
ta^^es, and he is always at the place, and, moreover, alvrays there 
in a position of authority. The men are not lon^ in seeing^ their 
advantage, and a constable in the neighhoiirhood of a bazaar is 
simply a pest to the small tra.dors. This evil is one that is tw(j 
edge(l and acts both ^Yays. ‘.l4 effects on the people are most 
lamentahle. The proper relation hotweeii tlie j^ublic and the 
jiolice does not exist. Insteatl of regarding the p<.»lico as public 
servants, whose services they can command as a right to the 
utmost extent, the public (that is, the large majority thereof, as 
represented by theltaofussil residents) look upon the ]>olice much 
as the inluihitants of a coiupieredcity look upon a well-diseiplincd 
army IJiat has subjugated them. They fool notliiug of the 
independence of a state of freedom. They have no idea of insi.st- 
iiig that the police shall he what tliey ])ay them to be. They do 
not go to them as servants who must act for thejii to the best 
of their powers, or Ik; l^ronght to ]mnishmeiit, l)ul they regard 
the j>olice ever as their raastera. Tiiey recpiest tlieir services as 
a favor; they look u]>on their mfuleratioii and respect for civil 
order as most exceptional maUei’s, liable to be broken through on 
a small j>r(*V(jcatiou, and woll-puvschased at the expense of slight 
injuries and annoyances, which they, therefore, willingly sicciuiesce 
in. This evil extends far beyond a consideration of the 
mere wrongs to individuals, for where so servile a spirit pervades 
the masse.s of the eommunily, it is a fearful and dangerous 
source of weakness to the State. 

To the policeman the results are more directly harmful. The 
peccadilloes (if they may be • so called), that he lirst indulges 
in, are amply sufficient iin])etus to start liim in the dov ii- 
ward course, on whi(di, when he has once entered, he goes rolling 
onward faster and faster,'till he reaches the'knvest depth, llis 
sense of uprightness once blunted on small matters, the rest will 
soon follow; aTid crimes which are already mo.st easy to this po.si- 
tion, will soon become most easy to his conscience too. -it is no 
excuse to urge that the relations, that we have described as exist¬ 
ing between the police and the public, will exist under any eireum- 
stances. We believe this to be true, yet it is no reason for making 
the circumstances as bad as possible, hut the contrary. The military 
show of the i>resent force can only have the effect of confirming 
and increasing the natural servility of the people towards public 
servants, in a manner which the very existence of tliat servility 
renders inexcusable. If the constables were deprived of the ficti¬ 
tious blaze of military splendour, with which, in the eyes of the 
populace, they are now invested, and performed their civil duties 
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in ail ordinary civil garb, they would ‘themselves be far less 
exposed to temptation, and the people be far less willing* to 
' acquiesce in their misconduct. 

Tho'project of scho6l8 for recruits has fallen through, simpty 
because recruits will not come forward. So little eligible has 
the police of Bengal been made, that instead of having spare 
recniit^ anxiously waiting for vacaiicies, it would have been 
impossible to fill the ranks at all, if the Government in their de¬ 
spair had not allowed no less a proportion than 33 per cent, of 
foreignerj? to be enrolled. In some places, a pretence is kept hp 
«of tej^ing a few grizzly-bearded up-coimtty' men in the Beserve, 
the language of Bengal, hut, in mgst p]sffe^"^,even this futile 
pretence has been abandoned. As lo the tdiaracter of constables, 
the less said the better. It is iinfortuna'ce, but true, that no 
small proportion have previously had police experience from a 
point of view very diflei'ent to their, present one, and that they 
have been already made acquainted with discipline, as it obtains 
in jails. In short, the intentions of enrolling none but men of 
resj)ectability, and of educating a body of recruits, have been 
transported to a hotter climate than Bengal, where tliey now 
appear in the form of two* very large paving stones. 

We have far exceeded our intended limits, and must now 
hasten to an end. So atrociously bad was the old police, that to 
make marked and startling improvement on it, was a matter 
veiy e^y of aceomplishraeiit; an unquestionable improvement 
might have been made even by a new system in itself very 
different. Accordingly, we have often heard great astonishment 
expressed, that a system, thought out by men of such undoubted 
ability a.s Colonel Bruce and his fellow colleagues, should have 
resulted ’In no improvement at all. 

Thoit§h we feel a deep and sincere disappointment in the 
matter, we dn? not share in the astonishment; for the reason of 
the failure seems to us sufficiently clear. The new system has 
failed for the same reason that every other attempt at police 
reform has failed, because it has not gone to the root of the matter, 
because changes haye been made m the wrong place, because it 
has not act^ upon the obvious, the demonstrated fact, that 
reform to be effectual, must be directed to the thannahs. It is 
there that the police acquires its character. It is there only that 
the people know them, there that all the power for good or Ues, 
there tliat all the mischief has been done, there alone, in short, , that 
the police really exists, Eeform there is reform everywhere, but 
reform elswhere is no reform at all. For a few months, at 
string, there was promise that at last thannahs would be 
lacked, but now every vestige of such promise has been swept 
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Vdli^ble money was thrown away upon an Inspedtor General 
and his Deputies. The close immediate supervision by Huiop^ns, 
acting within areas wherein their supervision could be real and 
effectual, was deliberately abandoned. The police of a whol^ Zitlah 
were again, as in former days, placed under the charge of but 
one ojfficcr and his assistant, residing at the sudder station ,* 
and this officer, unlike his* predecessor, was deprived of -the aid 
of the subdivisional officers. Goad pay was not offered, till it 
was too late to provide good men. The recipients of the new 
pay were then at once withdrawn from the thannahs, and men 
who had been selected anyhow, merely as semi-militaiy corpo¬ 
rals of a semi-nijli^ry force, were suddenly thrust into the 
responsible post of second officer in them. In fact, all the extra 
money allowed for tha new police, and aU that was^ saved by the 
abandonment of a system of real supervision, was lavished 
upon men who were of no use at all, and upon all the higher 
ranks, till the thannahs were left just as they had been before. 
Nay, the highest executive, and the highest judicial, authorities 
combined to restrict the already limited application of that which 
had been announced as the guiding principle of the new system, 
which was to protect an accused man from his prosecutor becom¬ 
ing his Judge. A reform thus conducted, seems to us to be at 
once expensive and ineffectual, extravagant and stingy, preten¬ 
tious and slovenly. 

The old thannahs were bad altogether, because the men were 
bad, their pay was bad, their temptations vast, and tli§ super¬ 
vision over them so limited as to be insignificant. And what is 
the difference between the old thannahs and the new ? In the new 
we have two officers only against three in the old. The second officer 
in the hew is far inferior to tlie second officer in the old. 'flie pay 
is as it was before. The cl^s of men who accept this pay is 
as before, (because a better one could not be obtained for the 
money), and the temptations are at least as great as ever they 
were. As to the supervision, it is as before confined to one 
European officer and an assistant, to a whole Zillah, and these are 
engaged to no small extent in office work. We assej t without 
fear of contradiction that no man can possibly bring a close and 
effectual supervision,—a supervision worthy of the name,—^to bear 
upon such areas as are comprised in the Bengal Zillahs, All 
this being the case, we repeat the assertion made at the commence¬ 
ment of our paper, that the police have drifted back into the old dif¬ 
ficulties and dangers that formerly and all along have beset it, that 
it is being wrecked on the very rocks tliat sunk the old police, and 
which were fairly charted down to be avoided, and that the new 
police is, as regard the old one, merely a distinction without a 
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difference. With still the same class of' men, (and often,the 
very same men) at the tliannuhs, wth still the same pay, and 
witli still but one man to supervise, what ground in reason could 
there have been.' to hope for an improvement ? It was as obvious 
that none could take place, as ^that none has taken place. We 
should be glad to believe that there has been no change at all, 
but when we consider that tlic pay now-a-days goes a far shorter 
way than it did formerly, tliat the people are more in fear and awe 
of the new men, and tlxat thc'C men have thereby ol)tained more 
power than ever, it will be very difficult to convince us tlmt there 
lias not.l>een a changc'for tlie worse. 

Butd^ it be admitted that things are not worse than, but only 
as bad as, they were before. They are then far ivorse than is 
needful h> jnstity our argument, 'jpije termer state of things 
liaving been admitted to be atrocious by all Who were concerned 
in the matterj we need not descant upon their present state. It 
has been pain and grief to us to see the new system, from whi(;h we 
had hoped so much, thus fall back upon the miserable plan of 
tlie old one. But it cannot last for ever. If we read aright the 
signs of the times, the days are coming when the cry of Bengal 
Avill fall upon the ears of men who will not be deaf to such appeals, 
of men able and eager to staiid between the peoi>lo ami the 
plague, and to stay the plague for ever. Supj)osing that such a 
Committee were to ])e api>oiuted to-morrow for Bengal, as was 
appo^fod formerly for the torturfe cases in Madras, is there any 
one now engaged in carrying^n the government of the country 
who would not dread a fearful exposure? Is there a single 
Bengal official of half a dozen yearn' standing, that would nob 
feel in his. heart that Bengal would,-reverberate with mu^h the 
same sort of crash as has been heard ere this in Madras ? Sooner 
or later such a Committee sit, and the sooner the better,, 
say, we. '' tvi 
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A mongst the namerous cliajiges that have taken place in 
public opinion on different Indian subjeets within the last 
century, there is, perhaps,^ none more decided than those tl)at 
have arisen in roi^^ard to the theories of laiid-tenure. 

Many a good man and tru^ lent his willing aid in[ bringing 
oat and improving those nurherous and excellent vegnlatioiia, 
whicli have in liiany in^stanees remained, to this day, th% 
unaltered law of theland^' Originally designed for the limited 
tract of country wiiich we now know as Bengal Pi*oper, to wliich 
they were, no doubt, admirably adapted, their scope was subse- 
quently extended to the more recently acquired territories, 
which we now style the North-West Provinces, without, perlnips, 
that careful enquiry into tlio litucss of things, whieh alone 
would jastify the substitution of even the best considered laws, 
for customs that had existi'd for ages. 

In making this assertipu we write advisedly. The process 
of investigations into the status of landed property known alike 
as a settlement, a regular settleuumt^ and a revised , settle¬ 
ment, was only undertaken by ,us in Upper India under the 
operation of Regulations VII. of 1822, and IX. of 1883. The 
adjustment of the Govertiment demand had already been effected 
unde^^ Regulation XXV. of 1803 on several different occasions, 
aiul settlement had been ordered to be made under tliat law. 


with the parties in proprietor// possession of their estates, 

whether they might be called Zamindars, intermeiliate Talook- 
dars, or be known by any other namCij and to the entire 
exclusion of those who were the mere intermediate channel of 
receiving the dues of Government. Section 31 of'the Regu¬ 
lation just quoted, does indeed briefly set ft)rth that ^ the 
Governor-General Jifi Council further declares the proprietary 
rights of all Zamindars, Talookdars, and other descripti<ins 
of lantiholders, possessing a right of property in the land com¬ 
prising their zamiudaries, talooks, or other tenprc'S, to l>e con¬ 
firmed and es^blished, under the gfUthority of the British Govern- 
metjt, in conformity with the laws and usages of thfecountry ;* 
while another SeMion gave the right to alienate and transfer 
property. But with these exceptions the whole tenor of the 
Regulation goes to show that it is treating of leases only, for 
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it distinctly contemplates the contingency of other parties with, 
perhaps, better rights, coming forward to claim them at a future, 
settlement. This view is conlirmed by the preamble of Regula¬ 
tion VII. of 182i, which, in referring to the revenue arrangements 
in* force when that Regulation was promulgated, calls them ' the 
existing leaseswhile it provides for the * ascertaining, settling, 
‘and recording tlie rights, interests, privileges, and properties, of 
‘all persons and classes owning, oconpying, managing, orcultiv^- 
‘ting the land/ 

It is obvious to remark that tI proprietary right had been 
conferred in 1803^, these tenures wduld not have been called 
leases m LS'i2, nor would tliey have required settling then, nor 
would there have been any reason to apprehe^nd claimants with 
better titles coming forwai:^ at a subs’eqinij^t settlement. It, 
therefore, appears re^ouable to siippo^ that, all that the Regu¬ 
lations of 1^03 did, was tqiv intimate the intention of Govern¬ 
ment tlieuceforth to admit and, recognize proprietary right in 
land, whenever th$t should be judicially determin*'d, such 
right according to Indian theory having been, up to that time, 
vested in Government. 

It is non^ the less obvious* that the instructions then issued 
by the Government of even that day, contemplated tlie main- 
tf^nanee of Talookdars in those villages at least, 6f which they 
were in bond fide proprietary possession.* 

We shottld like to.kij(bvv how these instructions were carried 
out prior to I8*Z2, and what amount of enquiry was made to 
discriminate betweej^(l) the villages in which the Talookdar was 
a mere revenue couector; ^2) those in .which he obtained a 
certain beneficiary interest j and (3) those in which ^ was 
absolute proprietor. VVe have little doubt that, whether sound 
discrimination was exercised or not^^tlie Talookdars had been 
deprived of much of their property in a very summary fashion, 
before the issue of the regulation in questioo,t and long before 
tlie regular settlement was even commenced. 

It will thus be seen that more than a quarter of a century 
had passed and gone, before the Government officers of that 
period were reqfuired to satisfy themselves in regard to the then 
existing laud-feeWres ; 'and;'during this ^jldng period what 


V, a iVbfe. We would here remark in the reflations framed at the 
beginning of the century, the nomendatnre of Bengalln regard to tenures was 
adopted hy our lawgiver, the larger pr^ietow being oalleo Zammoars, 
tlw sniaUer Taloolcdavn.. Bui in trec^g oi^Upper India, the terms should 
always be inverted. 

t vaofissg. 
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ehanp^ must^ in the ordinary course of thingSj have taken 
place ? 

All the accidents to which property is still prorte were even 
then in full force; extrava^nce, minute subdivision, dissensions, 
and the thousand and one other causes, Which lead to the 
frequent mutation of possession, were as rife then as now. The 
sharp-witted court Harpy and tlie usurious city Shylock were 
as ready then to re-place those who had lonfij held possession, as 
they are now; and it was only after a lon^ terra of years, 
during which such influences as these had been in full and 
unchecked force, that the settlement officers Of the last genera¬ 
tion, with neither experience, nor circulars, nor directions, to 
guide them, were set to discover: and to stereotype what they 
considered to be prevailing tenures in land. 

Able and good were most of the men then chosen to be the 
pioneers of our subsequent settlement system. But, alas ! they 
were not long left to follow their own bent in regard to record¬ 
ing things as they found tliem. Well would it have been for 
many a landed proprietor, wlio has since been driven by our 
revenue system from his paternal acres, had many of our first 
settlement officers been left to follow what seemed good in tlieir 
own eyes. Majuy of these would then assuredly have recorded 
things as they did) find them, and not things as they thought 
they should be. But this could not be : centralization is a princi¬ 
pal feature of our system; dearly do. wfe'Jove, and often pay for, 
uniformity; and it is not always the case that tite central autho¬ 
rity is a single indiHdual;—it may be represej|ted by a body of two 
or move men. So it was in this case. The consequence was 
a diluted, incongruous ‘'Board. Tiien raged in all their bitter¬ 
ness uie wars of ^e Birds, and the Thomasons, and tiie Bouhler- 
sons,—giants one and all iq, the science of revenue aclministratian, 
—of whom we may ever well be p|;oud; but even these, with the 
rest of the huma»i race, were subject to error, and that they did 
make mistakes vast and frequent, no one will venture to deny. 
Tljen it was that the question of large or small proprietors, 
Talookas or non-Talookas, was vehemently discussed, and then 
it was that the landed gentry .were finally and'irrevocably, as 
far as the older provinces are cq^cerned, re-placed by the, at 
that time, popular village system. 

Every officer of that day from force .jof circumstances soon 
became a partisan, and it is ta, he feared, as is in fact but loo 
often the case on such occ^ious, that after the firft: stonh was 
thrown, the rights of paries were, allowed to suffer in the 
general confusion and hltterness'^ that were the result of the 
conflict; and thus it often came to pass that things that ought 
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to were more frequent])' entered in the records of that period, 
to the exclusion of things tlnit were, 

Tlic party that had '.village comm unities * for their war cry 
were in numbers, influence, and ability, alike superior to those 
who advocated the policy 'of a l.mded aristocracy,’ and the for¬ 
mer being in power, of course made the most of their vantage 
ground by nominating to the department, which had the whole 
rnatter in its own hands, disciples of their own school. Young 
men were mos|.ly chosen who were ,^not troubled with pre-cou- 
ceived ideas, who had clear intellects and pliant minds, ami 
whose promotion, they were led to understand, would be rapid or 
otherwise, m proportion as their proceedings were appreciated or 
the reverse. Two collcctorships within the knowledge of the 
waiter were obtained .at an ,nnusnally early period of service, 
avowedly as the rewaid of settlements rapidly made. In the one 
case the name of the officer is to this day h lipuseliold word in 
his old district, and this, tfliough his^own ])rocHvities were rather 
in tile direction ' of bpistering up decaying houses,’ as the 
attempt to uphold large properties, was then called. In the 
other case the settlement was an iinfurtiinate one from the first, 
and it has been a source of trouble and anxiety to the authori¬ 
ties ever since ; the reward, liWever, was duly achieved. 

With such facts as these within our knowledge it may, we 
think, be fairly assumed that the laud tenures of the North- 
West Provinces had scarcely fair jday. They were investigated 
alter they had been lying dormant for more than a quarter of a 
century, and the enquiry, when it was eventually undertaken, 
was not approached in that calm, impartial, and deliberate spirit, 
which should guide all judicial officers*in the investigate of 
the most difficult class of civil suits, which it may ever be^lieir 
lot to try. 

Moreover, there is a very large class of cases which, we are 
afraid to say, \yere wot investigated at all, and in which minor 
rights, adverse to the interests of the village proprietor, were 
either assumed to exist, and were, therefore, stereotyped for ever; 
or they were openly created, and at once permanently recorded. 

Two fine opportunities have been offered us. in later days of 
thoroughly testing and, p* necessary, correcting our past pro¬ 
ceedings in the matter of land-tenures. The first of these was 
in tlie Punjab, the wtixt in Oude. In the ease of the former 
province, although liberal views and enlightened reforms in 
regard to jageers ahd other tenures wer e the special hobby of its 
Board’s first President, the lamenteiPoir Henry Lawrence, 'who 
the last tried to do his duty,’ hut little was achieved in that 
jSirj^tionr India was not yet ripe for the pliangoa in opinion 
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tliikt hare moe taken place in respect to tenure. 1*110 old 
groove could not as yet be abandoned, and a certain proportion 
of the tools that settled the North-West^Provinces having bech 
introduced into the newly acquired territory, all interests ih 
land were disposed of in accordance with the experiences and 
views that had up to that time remained predominant. 

But in Oude we haiLa still better opportunity of mending qur . 
ways. Tenures in the Punjab may have been different to those 
in the North-West; pei'ha|>B/tatookas were unh^own there, 
though the large jageers must be akin to th^m; but inasmuch 
as the North-West Provinces and Oude were'origiuully one and 
the same principality until we separj|t^d tiiepij it'caniiot be denied 
that, the tenures in botli, as long as the native rule continued, 
must have been the sdtne also, and tlmtnriy subsequent changes 
tiiaf iTiay have taken p|aoe, must have been of'our: ordering. 

We have already shown in detail what our procedure was / 
when we took possession of*; the ceded provinces. When we 
occupied Oude after tiiC rebellion, we confiscated all rights save 
tliose belonging to half a dozen loyal eubjects, but in, the end 
we restored to all, witli but few exceptions of obdurate rebels - ^ 
who rejected the Queeu^s amnesty, the rights which liad existed | 
within a certain terra previous to annexation. We furthermore 
ordered the maintenance of the quo of possession, until 

rights could bejnVestigated at a regul# settlement. We tlience- 
forth iiiaiigurlted an entirely different^policy. «|fhe village 
system had already been tried at annexation wfth marked 
disfavor, and there is no doubt that the sentiments of Lord 
Caniiiug, as quoted below, were also those of'the public of that 

' Eecent events have very much shaken the Governor ' 
^ General’s faith in the stability of the village system, even ‘in 
* our older provinces ; and his Lordship is, therefore, all the more 
'disposed to abandon it in a province^ to which if was uiiknown 
' liefore our rule was introduced in 18b8. The Governor General 
'is*well aware, that in some of the districts of the North- 
' Western Provinces, the liolders of villages belonging to 
'Talookdars, wbfeh had been broken up at the settlement, 

' acknowledged tbe suzeranity of the Talookdai^s as soon as our 
'authority Was subverted. They acted, in fact, as though th^ 

' regarded tlie arrangement made at the settlement as valid, 

' and to be maintain^, just as long as British rule lasted^ apd 
' no longer; and as though wished the Talookdar to i^ssert 
' his former rights, and resume his ancient positiqh oyer them at 
' the first opportunity. Their conduct amounts plmost to an 
' admission that their own rights, whatever these may be, are 



* 1*0 tliose of tlie Talookdarsj; tliat do value 
“f the reebg'nifcion of those rig;]b^ t^© fidiogf auihority; and 

* that the talookdarie s^'s^em is the ancient indigenotts and 
' cherished system iiof. the country. If such be the caste in oar 

* older |)rovinces, where our system of Government has been 
'established for more than half a century, during twenty years 

* of which we have d^one our best ^to uphold the interest of tlie 
'viljage occupant a^inst the iJnterest and influence of the 
' Talooktlar,rt much more witl the same feeling prevail in the 
‘ province- of Oude, where village occupancy, independent and 

* free-from subordination to the Talookdars, has been unknown. 

' Our-pndeavoujr.to better, as^we thoiiglit, the village occupants 
'in Dude, has ndt been appreciated |)^thera. It may be true 
' that •these men had not influence ^and'^eight enough to aid 
'us in restoring order^ but they h^ and it can hardly 

'be-doubted that, if they had valued ttieirgrCstored rights, they 
' would have shown some signs <4 ® 'Wil|^gness to support the 
' Government which revived those ^iglit^f But they have done 
'nothing of the kind. The Governor General is, therefore, of 
'opinion that these village occupants, as such, deserve little cou- 

* sideration from us. 

' On these grounds, as well as because the Talookdars, if they 
' will, can inateiialjy assist in tlie re-estabUslitnent of our autlio- 
‘ rity and the restoration of tranqnillily, the 'Governor General 
' has determine I that a talookdarie settlement'shall be made. 

* His Lordship di'sires that it may be so frarbed as to secure the 
' village occupants from extortion; that the Talookdars should, 
'ion no account, be invested witli any police authority ; that the 
' tenures should be declared to be contingent on a certalnufiecified 
' service to be rendered; and that the assessment should be so 
'modCri^te as to leave an ajnple margin for all expenses inciden- 

* tal to the performance of such service. The Talookdars may 
then be legitii&tely expected to aid the authorities of Govern- 

' meat by their personal bi^uence, and their own ^tive co-opera* 
'tion ; and they; may fle required under penalties to undertake 
' all .the d^Ues tnd responsibilities, which by the. reguIatto.ii8 of 
' tliq Government properly appertain to lan^imlders. These 
'duties, and resj^sihlllties''^ould be rigidly exacted* and 
' enforced. With the decluration of these general principles the 
' Gov;ernor (jieneral leaves the elaboration of the details to your 

* jttclginent.^^ , , 

Thus wrote Her 3liray^ty?fl( fli^yficeroy; Let us place, beside 
thoge* golden \yords, the opinion of the then Chief Comm isiaioner, 

, lE^tras. 34. bhcl 05, Ko. dated dth October 185S, by Secretary 
40:wvemmeaat of India,. Foreign 0«|fartmeut. 



%e Zm^temire^, of S7S 

Sir Robert IVContgomery, the connexion anit obadjtttbr pf Mr. 
Thomasoa in the Aziragurh settlement, the honored Jjieatenaht 
of our present Vicerojr, and tutored by Iii'm, in the Punjab. 

'The events of the rebellion had tended to she\v that the 
' entire release from a condition of subordination to the TuJook- 

* dar, was not univergally desired by villag'e proprietors. In 
' Oude, where the release was most recent, and where it mig^lifc 
' be presumed that the vivid fecplleotion of the thraldoin to a 
' landlord, would render the holders of villages all tlie more averse 
' to snbjec't themselves again to the evils they had jest escaped, 

' the Talookdars were allowed to re-assert their former rights, . 
' and resume their ancient position without the-slightest opposi- 
' tion. This volanta*yv^ return to the status qm ante showed 
' clearly what the feeiing'of the people was.' 

Seing thus cchideranedjWe may say, by unanimous consent, 
the edict went fot!lh,that the talookdarie was in future to take '' 
the place of the village syst^, and the status of the year 1855 
was to be reverted to. So'far was well. In the next step that 
was taken many persons can trace a blunder, to which may be 
attributed a good deal of the trouble and difference of ojunion, 
that has arisen put of our Oude policy. It consisted in tho,| 
adopti<m of a for0 of sunnud which had been prepared, by which^^ 
the proprietary i;ight w«|s granted in each tafdpka, which was ssiul 
to consist of, ift the words of the document itself, ' the villages, as 
per list attached to;tbe hihoulmt you have executed.' Power was 
unfortunately not reserved to ourselves to correct errors of 
omission and commission, which might subsequently be brought 
to light. The lists indicated, were prepared by the native Per-,^ 
giinnaft officers at a time when we were only just recovering 
from a rebellion, and when a judicial enquiry could not be made,^ 
nor, indeed, was such aimed at: at a time, in fact, when we were 
suing the Talookdars to surrender and accepfe^heir estates, and 
when'they were very far from sugpUeatihg Vb'recover them I 
In the great desire to establish peace^ and, to get their^ districts 
reduced to order, the British officers complt^^ their summary, 
settlements pu the basis of 1855, as ascertained from the 
oanoongos. Then it was that^Sir Roberbsi.,^ontgoroery issued 
bis welT-fchowh tttsiractions conferring proprietary title for ever, 

* whether right or wrong, certain princijiles have been laid do wn 

* by the Supreme Government, and they* aie to be acted hpoh, 

' and landholders are to be encouraged to f^l that what they 
' receive now^ they will retain for ever.' 

This was followed up by the order of the 10th»6f Odiober, 
1H5&, and by the smnudSi stereotyping Sir Roliert's arrange¬ 
ments, as far as the Talookdars were coneernedi hb ordeiw 
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having, in the meantime^ heei) nu^ified by liord Caniiiti^ in 
regard to villages not in talookas. 

Would that the sunnuda had bat oontained a cladse ires^rviiig" 
pnwer to "amend palpable erifbrs on full jndidial ehquii*y. The 
omission of such a clause has been the chief difficulty with 
tvhich the Ipii^l administration has had ^to contend^ the parent 
difficulty, we may say, of minor on^ that have sprung out of it. 
In » few instances the proprietaV^ title in (1) villages which 
had never been in ;the talook^a at all in 1865 or in any other 
year, but which liad crept into the lists by mere official careless- 
ness j in (2) villages which had been mortgaged on the faith 
that they could 'tie redeemed at the pleasure of th#. mortgagor j 
and in (3) villages held simply in trust during the convenience 
of the depositer were alike fconveyed to the* different Talookdars 
in virtue of these lists. 

» 'To tdke villages, suph as those of classes one and two above, 
dut^of the sunaudst has been the aim and object of one class of 
good and well-intentioned men. To maintain the aunnuds in 
their integrity, rather than do anything which might seem to 
have the smallest approach to an infringenient of promises so 
^"sbleranly made, has been the desire and difficulty of another 
pblass of just as good and well-intentioned nieL and it is only 
by the tact and personal inflneivce of J^r. Wiiigfield, and the 
good sense and feeling evinced by the ^Talookdars them¬ 
selves, which has > earned' for "Hihem the y^rm acknowledg¬ 
ments of the Government pf India, that this difficult 


question has at last been satisfactorily solved. It was out of 
the discussions arising out.of this subject, that such minor col- 
^teral points * as tenant-occupancy^ have sprung. ' 

1*^' The mistake of an hour of hurry and confusion wliieh fol¬ 
lowed closely upon the steps*of a rebellion must not, however, 
for one moment, be allowed to blind us to the many and vi^t 
advantage^ we hiti'e gained in the comprehensive lessons and 
expedeuce, which the sucpessful administration, of Oude has 
since hhdoabtediy tai%ht os. Many reforms have been most 
judictpu% introduced during the tenure of office ol^the intellec¬ 
tual at^d aecomn}isi^^statesma% who is now about to relin- 
qnisli for ever the mns of his wlll^sastained Government, a gen¬ 
tleman who will always be favorably remembered for fie con- 
Bcieutious and steadfast^ttitude which he preserved against tliC 
adoption of rightn, which, it was thought by his opponents, 
0 %^, to and for the noble stand he made, to have all rights, 
no rights left, da Mey wre,!; k 

y ;JLt,a minor and most excusable mistake of the local 
ijfcipfmstfatioa to endeavour, before the operations of the 
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settlement had furnished the materials to point out and strive 
. to deline b)^ circular the different descriptions of ri^ht, that the 
i^officers^ whose business it wf^a to discover them, might be 
expected to find. But no permanent harm has resulted from this 
error, because, in practice, it bn’s been left to the judicial dis¬ 
crimination of the officers in question, to decree things as they 
find them, always keeping 6ond fide and .well ascertained euetovd, 
which is, after ml, the Settlement Officer’s guiding star, steadily 
in view. 

Tlie settlement proceedings iii“Oude have produced a very 
great change, as compared with the former system of the North- 
West Provinces, firsts procedure j and results; and well 

may the departing Chief Commissioner be proud of tlie great 
work he has achieved in these respects. In the Nortli-West Pro- 
vinTjes, under the former school, the investigations into tenures, 
where made at all, were^made in the vernacular,language, and 
frequently through the agency of native ministerial officers. We 
use the words, wf^ere made at all, advisedly; because it may not be 
generally known, and it will not be readily credited, that the 
large class of occupancy tenures, which exercise so important an 
influence in the agricultural prosperity^ of the country, were ' 
literally taken for granted in nearly all the districts of the 
NotU-West, witltbut the smallest attempt to discriminate between 
the man who had, and'tlie muli who had not, a vested interest 
in his field, withou^jnny judicial enquiiy whatever as to the origin 
of his possession, the amount that he paid, or the length of 
period that he had held. It wa^ enough, that when the settlement 
was completed, he was in occupation of a certain field at a 
stated rent. Then went forth the settlement edict that, for 80 
years at least, the man so recOrde(|, could not be ousted, neither 
could his rent for that time be raised. 

A heterogeneous mass of men, with and without rights, were, 
under this iudiscrimiuatin^; system, thus at one fell swoop 
recorded to be alike entitled to hold on 30 years’ leases at rents 
which could not be altered, except by a rei^ular civil suit;* and 
ere tbcir leases had merely run their eburse. Section 6, Act X, of 
1869, hecam^ the law of the Empi:|'e, and converted one and all of 
these meo into sub* proprietoi^df land thht belonged to, others. 

But thanks to Mr. Win^eld, there is nothing of this sort 
in, Oude> Every proirrietary and sub-proprietpy title is investi- 
gatfpd by a Eut opean officer, and the record is made in his owu 


♦ JVsfe. The law which produced this result was Sec. 9, Beg. YII. of 
1822, an^the printed oircalars of the Hoard of Mevenue, ye^Sted in the 
diiections to Settlement Offieeis, mid not repealed fill loSO. ' 
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jhand and language, and no room whatever retnatns foi* ainjr 
leFt-banded procedure, such as that which we liave described.* 
All seti lement-Biiits in Oude must resolve themselves into clairafi^* 
to, firsi the proprietary, or eeeondl^j the sub-proprictary, title 
in land. 

Clans I. Proprietary title may bo acrpairtid by (1) forest- 
cleailng' grant; (s5) mortgage or purchase; (8) gift; (d) usurpa¬ 
tion or conquest; and (5) hereditary descent, the original 
occupant being lost in obscurity. 

Class IV Sub-prof)rietary’'’ title may devolve by virtue of 
former ownership, supported by fairly continuous subordinate 
possesaic^h;‘or it . may be acquired by (1) purchase; (0) mortgage; 
(3) assignment; (4) gift; and (5) by lapse of rent-free holding. 

All Talookdars and Zamiiidars, who pay their revenue to the 
officers of Government, either themselves or through their 
representatives^ are proprielors, and bq|ong to Class I, The 
Glass speaks for itself, and wo may dismiss it without further 
remark, confining our observations ,to sub-proprietors. All 
persons having a hereditary and tran.sferable right in the soil, 
who pay their revenue to the first Clasl, and not to Government, 
are suh-proprietors according to Oude nomenclature and pvo- 
cedu^e, and belong to Class II. Amongst the latter, are— 

Firstlyf tjiose wlio deposited their villages or estates on a 
system of trust, and who retained management and control till 
annexation ; and also those Whose villages were usurped, but 
who, tjirqugkg'influence, policy, or favor, were permitted to 
remain*!^ administrative possession, till the same period, and,— 

tieeondly, there are those who held under (1), purehasei and 
who 4ire commonly fcridwn as Birtdars, Shunkplupdars, holders 
vbf gardens near tovvns, of conjpoiinds in certain civil stations, 
and such like. Under (2) mortgage, come the Bisweedars, 
Kehundars, and others who lent money on the security of specific 
lands, which lands by effiuxiqp of’time have become theirs. 
Under (S), assignment^ are those who hold specific lands called 
Seer, jPeedaries &c. 8^., Which they received for their support 
when they lost their property as former Zamindars, and which 
they bays since retained rent-free, or at favored rates. We next 
have (4) gift-lands, (l^howh in some places as VJeewuh Birt,) 
conferred in some instances on the'p^dets of infiuenMal houses 
for their support by the proprietor of the day. KrA lastly, tliera 
are (5), the owners of specific lands that were formerly ,rent-&ee 


j the ex-maefe^dar, for convenience of revenue admihis- 
, t^mn, thenceforth: paying his quota through the proprietor of 
: |fes ia which the lead is situated. 
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We l»ave not mentioned these oriental terms with any desire 
to puzzle the general reader, far from it. We haya do»>e so to 
show that Vested interests have been faithfully conserved in 
*Oade, and we shall now show that, in this reipeot, the 
authorities there have not been one, whit behind theii brethren 
of former times in the older provinces. 

Tile five classes just enumerated, it^as already been explainedf 
have in Oude been treated ^is sub-proprietors, as of coarse have 
those wlio placed their villages iu trust, and those whose posses¬ 
sion withstood the vicissitudes of the pre-annexation period.. 
Their hereditary right to hold their land at such rate as they 
may have enjoyed within limitations, and to transfer it, has 
been judicially decreed to them by a British officer. In the 
North-West Provinces, these people^were treated as non-profyrie- 
tary-cultivators only, some of them (Nos. 1,2, and 5) having 
hereditary and transferable rights there ; and others (No 3) 
having a right of occupancy at a fixed rate for a given term, 
or for one or more lives. But under what precise process such 
riglits were secured, it is not very easy now to ascertain ; for, 
the printed Settlement Reports, the circulars of tlia Boaid of 
Hevemie, and the directions to settlement officers, treat the 
matter with reserve^ and all that we really know. is, that such 
rights did .not form the subject of judicial decree, for the 
settlement proceedings show that as,a matter of •fact, tlie occu¬ 
pancy and rents of these, and all. other non-proprietary culti- 
vatore, (called uou-proprietary by Mr. Thomason, because 
they were not in direct revenue engagem4mt‘'‘witlir3t;0overu- 
meiit), were alike considered fixed and determined, not by 
the judicial decree, be it remenibered, of a IJritish Officer, but 
by the simple extra-judicial process' of publishing the rent-roll 
in the village for a period of ten days, wiieu the settlement was 
complete, after which the position of ever^ cuUivaior entered in 
that rent-roll (and none were allowed to be excluded), was to all 
intents and purposes that of a Ihase-holder for 80 yeure at a 
fixed rent. 

W^e tru^t we have shown liow twisich more secure and com¬ 
mendable is’the Oude, than the, North-West, system, iu regard 
to these classes of tenure. _ ' 

There is. one description ^ the sub-tenures that has been 
ineidentally named above, whieh requires something more than a 
passing notice. We allude to the different descriptions of 
BiHf are found to prevail along the line of 3ub-Hima- 
lyaii districts. 

These tenures, we are well aware, were the subject of 
hot dtscusslon when the settlements, undei' TX, of iSSfi, were 
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<^n<Iitcte<i« we<io not 1 «ii|I>vp thjit any ^eodirds noar exiet 
relemn<» conjidl be b^mig on tlie$e dii^cuesioxis. 
jThe»e tenures, under the native rale, were invariably mhrdU 
naitf that^, the holders, as expressed by Mr. Thomason, were 
'non-proprietary, from not bein|f4n direct enj^aj^emedl with the 
Governtnent.* There were various phasic of the tenure, but 
without exception, such ri|^ts had their origin in the owner of 
the land. The two most marked Jklnds were the pureha»ed 
Birtf and the conferred Biri. The Unt conveyed a 8uh>titlj| 
jpver, and the right li^, therefore, boon acknowledged, 
cially decreed by the Oude Settlement Courts. The 
eleemosynary^ and, according to geuer^ usage, pendiis^tlie 
donor's pleasure only, and is, therefore, not cognizable by the 
Courts in question. , • 

The incidence of the recognized Btrt sub-tenure varies in 
almost every estate, but the most common feature is, that a 
landlord, being in want of money, or wishing to have waste 
land brought under cultivation, assigns a certain portion of 
land to a Brahmin or other individual, mi the latter advancing 
him a sum of moneyV An annual rent in perpetuity, perhaps 
a low one, is gen^itally |hxed at the or it is arranged that 

a part of tlie land'|bnn for evCr reis|^,.rent-free, and the rest 
of it shall be 8ubjcq|.to future enbancmCnt atHhe will of the 
donor—but, whatever the special conditions may be, the essence 
of the whole transaction is, that a sub-proprietary and not a 
proprietary title is^javeyed, and that, according to immemorial 
imge, the tenure remained it]^; the parent estate as before. 
'We are not quite clear how fair the perpetuity clause, in such 
agreements as these, was respected under the native rule, 
or whether the sdb-tenur#confmued to exist at all after the 
giver, his sons, and, perhaps, lite grandsons, had died out; 
we ratlier thmk the tenure vanished then too ; hut of one thing 
we ai^e, on the wliole, well satisfied^ and, that is, that nothing 
beyond n sub»temre was ever conveyed under a Birt deed* 

But what was the proce^C of the North-West settlement 
in this class of cases ? It neither more nor less than to 
deprive tlic owner of his proprietary title; to transfer tliat title 
to the Birt* holder, making the settlement with the latter, 
subject to a money charge C£f ^ per cent, in excess of tbe^ 
Gpyernment demand which suQ%,,)E^t|» realization in the asual 
way, the Governmehfe handed over ^ the unfortunate ousted 
l^bprietar from its own treasury, under, the sympathetic name 
lOij^.’.eompensatioii! ;' . '' 

. . 'jvi^pposing it to be admitted that it was a mistake of the 
^ in its great respect for the late Viceroy's promises, 
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to wish, at all hazards^ to i^alntain the Talookdars' mnnudP 
in their integrity, how trivial, aiter all, is that mistake compared 
to the one which we have just described, by whichi# man's pro¬ 
perty taken from him and,distributed amongst the creatures 
of his own creation, he himseff being reduced to the«.position 
of a pensioned pauper! 

In the Oude case, under the procwure adopted, the transfor¬ 
mation is one in designation only j for the Talookdar will be 
upheld in the possession of the superior rights and interests he 
has hitherto enjoyed, whilst the sub-proprietor's tenure will with 
equal care be protect^, and he will be maintained by us in the 
unfettered control of his land, provided that he pays the 
Talookdar the rent which is determined by the,settlement 
^ pfficer. This rent ^vill be the safne as that previously pai<l 
under native rule, except where such previous rent falls 
short of the revised Government demand; in which case it will 
be raised to tbe amount of the Government demand plus 5 per 
cent. This per centage to the Talookdar is the sterile and only 
remuneration illowed to him in such cases,,for. fulfilling the, by 
no means, sinecure offiqo of buffer between the sub-proprietor 
and the native officers p|/Governnlent,^ whereby the smaller 
holder is saved both ntodey and inconvenience, in that most 
unpopular of all proceedings, viz.y the payment of revenue. 

But in the case of the North-West, limitations to the 
contrary notwithstanding, all rights of properly, suoh as had 
existed for ages, were ruthlessly swept to the winds, and without 
reference to the fact, that reTitrrolIs under our Government would 
daily improve a miserable 20 per cent, calculated on the rentals 
of that day, in a country then notoriously under-populated, was 
arbitrarily accepted by Government as full compensation for 
the loss of superior rights, paid over, with much show of 
consideration, in half-yearly instalments to the men they had 
robbed. And, as if it was not enough to deprive the for-evei 
set-aside proprietors of any share in the profits which our 
improved administration might ^thereafter create, the compen¬ 
sation actually allowed was not to be paid in perpetuity. 

It has recently been cut down to 10 per cent., and the result 
of all this is apparent in th^ facf, that the dispossesed Uajas 
are now Bajas in name alone; while each sub-proprietary 
BirUa has developed into\hePeditary Zamindar.* 

^ - - - -- -..■ --- ■ I ...III ^ I '■ 

* It may be mentioned that in the eettlement of IX. of 1833, there was 
no attempt made to discriminate between a purchased and a conferred Birt- 
tenure. The man who bad paid money for lua hereditary title, and the man 
who got his tenure as a simple wonnd-pension fi>r life, or as bl^ood-mouey, 
from his feudal chief, was alike converted by us into pt^rieior. 

s 
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# We can, to a considerable degree, follow the cry for hereditary 
village institutions, and we can well nnderatana that many a 
good man would wish to see the old village proprietors respected 
and fostered; but here, we venture to say, is the villa^ system 
run altogether wild, and with no other apparent view than to 
foster a peasant proprietary, created by our own system at the 
expense of the aristocracy, ^ich we found indigenous in the land I 

In addition to the changes of procedure which the local 
administration has so cornmendably introduced, sight must not 
be lost of the great change that has been made in the substan¬ 
tive law of the land, since rights in property in the older 
provinces came under setlilement,—a change, wbicli has mate¬ 
rially amended the system of operations. Under the former 
Law of Limitations (Cl. 3, St 8, II. 1805), the settlement officer 
looked back for a period of 60 years for a valid prijjprietary 
title, and the most approved test of that title was, a well dug, 
an embankment made, or a grove planted, by some far off 
ancestor of the long dispossessed applicant. But the law now 
in force (Act XIV. of 1859) has restricted this search to twelve 
years; and fortunate it is that it is so, for our more recent 
experience has taught us that cultivators and others, without 
a vestige of right, had the privilege of constructing such works 
as those vjjd have mentioned. To assume, tlierefore, on the 
simple fact of the existence of relics such as these, that the 
originator of them must have been the proprietor of the estate, 
appears to us to be as impolitic as it was unjust. Better far is it 
toieavesuch obsolete rights amongst the cobwebs of antiquity, 
than to create excitement and discontent^by attempting to revive 
them, whether it be in entire estates,' or in the shares of copar¬ 
cenary communities. Better far is it to accept things as they 
have b^en within the memory of the living, and, in accordance 
with our modern legislation, accepting them, in fact, as we 
found them, and as the native Government poi^itted them to 
be, than take up long forgotten and doriiant animosities, 
which death aloiie could again allay. 

How little understood ^er all are these Indian tenures! 
Simple enough they are to those who will really undertake to 
solve them,—to the settlement officer, who, with the blue sky 
al)ove, and the green woods and fields around him, makes them 
his care. But how complex an4 uninteresting to the general 
reader, and, perhaps, to him who aeeS^ to find his light through 
the speotaoles of a native ministerial officer in the unsavory 
,^tiqao8phere of a crowded court. 

ii .One word in conclusion. We have soue^ht to handle this subject 
S|)uit of candour and fairness. We have had our humble 
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share in working both the old and the new sjstems;, under th% 
great, and good Thomason, and under the not less just, if less 
known, Wmgheld, and we can, therefore, speak from personal 
without mejudice.or partiality. 

Ere tW paper sees the light, the fame of these able administra¬ 
tors, the living and the dead, as far as Upper Xndia is concerned, 
will alike pertainjbo the province of history. But though the 
men may be gone* their measures will be ever present with us, 
to be tested by their own merits, and, if we may judge of these, 
with the lights already at our disposal, we have no hesitation 
in predicting, that if the one will ever be aflfectionately remem¬ 
bered in the land, as the friend of the Indian peasant, the other 
will be nohe the less favorably kept in mind, as the preserver 
of some of India’s peers, • 



Aet. VI. 1.— Histoire Nulurelle de6.:,Q%inquina8 m Mbno^rapkif 
dv, genre Cmsh^ia ; .,par M. H. A. Wedddl, M, D. 
1849. 


2. lUusiration^^ of the Nueva Quinologia of Pavon, with 
colored plates, by W. I!*itch, F. L. S., and Ohserva<^ 
. ’ ilone on the Barh, described by John Eliot Howard, 
■ F. L. S., &c. 1862. 

8. Travels in Peru anM Indioj while superintending the col¬ 
lection of Chinchona plg/nts and seeds in South AmericUf 
md their introduction into India; by Clements 
E. Markham, F. S. A., &c. 1862. 


^ 4. Copy of Correspondence relating to the introduction of the 

Chinchona plant mto Indian and to proceedings connected 
with its cultivation frotn March \%b% to March 
y (Blue Book, 20tli March, 1803.) 

5. Beports on the Cnltivation of Cinchona in the NeilghenieSf 

iff I 

Darjeelingj Ceylon^ and Jam. 

6. Report on the Cultivation and Propagation of Chinchona 

in the Valley of Kangril Punjab; by W. Nassau 
Lees, L.L,D., 1865. 

7. Pharmaceutical Journal. 1862—1865. 

T he rapid destruction of the Peruvian forests of oinchon%, 
and "the consequent necessity- which existed for taking 
measures to prevent a total failure of the precious bark, long 
engaged the attention of scientific and thinking men. So far 
bapk as 1735, UUoa urged upon the Spanish ^vernment the 
organization of a forest conservancy, and he was followed by 
Humboldt and others who nointed out the disastrous conse¬ 
quences, which would attena the extirpation of the valuable 
quinine-yielding fprests. The^autborities, however, were only so 
far alive to the emergencies' of the ease, as to provide for the 
disooveiy of new traete of cimihona, which soon‘threatened to 
bh denuded in their turn by the ruthless age of fihe improvident 



Cinehana CuUimtmi in India* 


385 


cMtcarUlero. The subject was thus forced upon the attention 
of other European Government^, to whom a supply of the 
invaluable febrifuge had become an actual necessity. Experiments 
were made for the purpose of introducing and naturalizing the 
cinchona plSht in other countf|B8 suited to ite growth. But from 
the time when La Condamine’s Httle cargo of plants was ship¬ 
wrecked at the month of the Aihazon, failure and disappoint¬ 
ment only seemed* to attend any attempt to transport the cin- 
chonee from their native forests. Even the Dutch, who were the 
first nation which succeeded in acclimatizing any of the species, 
have now discovered to their pain that the bulk of their planta¬ 
tions in Java are utterly worthless. It was reserved for Great 
Britain, whose vast Indian possessions at once created an extra¬ 
ordinary demand for* quinine, and atforded peculiar facilities for 
the naturalization of tlie sources of supply, to introduce and 
cultivate with success an exotic of such incalculable value to the 
whole world. The remarkable progress, indeed, which the cul¬ 
tivation has made of late years in this country, and the confi¬ 
dence with which it is being extended on all sides by private, as 
well as pubUc, enterprise, demand that we should take a survey 
of what has already been accomplished, and review the grounds 
for supposing that the cultivation will ultimately re-pay the 
trouble and expense which is being bestowed upon it. We shall 
endeavour in the present paper to bring together the results 
which have already been achieved in different parts of India, 
and thus by their aid deduce the prospects which may fairly be 
anticipated for the future. 

The cinchona famdy is said .to derive its name from Ana, 
Countess of Chinchon, a town in the kingdom of Toledo. This 
lady, when Vice-Gueen of Peru in 1638, was cured of an inter¬ 
mittent fever, of which she lay sick in her palace liiyt Ijima, by 
a parcel of Lojn bark administered by her pliysician Juan de 
Vega. On her return to Spain, she introduced the new febri¬ 
fuge into Europe, and by this simple act of philantliropy 
immortalized her name. For’some time the^'inedicine'was known 
only as * Countesses bark' or ' Countesses powder,e and m(*re 
Iban a century afterwards, in 1742, Linnieus established in her 
honor the genus Cinchona* Meanwhile, the tree itself went by 
the name of quinquina^ or ' bark of barkse, Guichua 

word quinaf corrupted by the Spapards into ' china,e the word 
stiH retained in homoeopathic pharmacy j and in consequence of 
the medicine being laigely imported and distribiited by Cardinal 
de Lugo and the Jesuit missionaries, it was not unfrequently 
termed ^Cardinal's bark' and 'Jesuits’ bark.’ The novel drug 
was a long time in fighting its way to popularity, the most 
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absurd feature in the matter beings, that doctois ^ theoiog|' took 
as large a part in the controversy as the most emin^t physicians. 

Although the bark was tips being imported into Europe^ and 
winning itself an important place in the pharmacopoea of modem 
medicine, it was not tiU 1738, just a^|entury after ttffe discovery 
of the efficacy of its febrifugal qual|l|es, that any description 
wasr published of the plant itsdf. H that year La Condamine, 
the chief member of & Prencli scientific expedition to South 
America in 1735ii described the ‘' quinqhina' tree in the * Memoires 
de rAcademic,' and five years, later he made the first attempt 
to introduce cinchona into Europe. His' botanical labours in 
this direction have since been rewarded by the cognomen of 
Condamimaf which, having for some years superseded that of 
Officinalis given to the Lpja species by Linnseus, has, on the 
restoration of the latter name, been awarded to that particular 
variety which La Condamine discovered on the mountain of 
Uritusinga. La CoMamine's unfortunate .coadjutor, Joseph 
de Jussieu, has also been, connected with the histojy of this 
family in the shrubby vhriely of C* Calisayay called 0, Jose- 
# phiana* 

Thirty years later the Spanish Government, warned by the 
threatened extinction of the Loja forest, organized two botani¬ 
cal expeditions for the purpose of exploring the cinchona region 
in other parts their vast possessions in South America. The 
former of these, headed by Mutis and his, disciples, Caldas and 
Zea, invest^ated the cinchona of New Grenada, and discovered 
the valuable species C* Lanc^olia, The, latter expedition, 
entrusted to the famous botaniats,. Buiz and Favon, explored the 
forests of Feru|iilHid it was their pupil TafaJla, who, in the pro¬ 
secution of his'researches, found fibte C, Micrantha in 1797. 
New and^xtensive regions of bark having been discovered, and 
the pressure upon the Loja forests being thus relieved, the 
Spanish Government appears to have considered it quite unneces¬ 
sary* to adopt any system of forest conservancy i and so long 
as the bark was forthcoming at the ports of exportation, the 
authorities exhibited little anxiety respecting the sources of the 
supply. An exception should, perhaps, be iMe in the case of 
Bolivia, where the Pongress certainly did interfere, but where 
its int^erence will ever be held up to^ derision as an example 
of the most short-sighted policy. To ."^^note Mr. Markham's 
words, 'instead of taking measures to prevent the reckless 
' destmetion trees, establish extensive nnzsenes for 

' young plmts, and thus'ensure a coustaut and sufficient supply 
, ' of young bark, these BoKviaiiB have meddled with the trade, 
^ attempt^ to regulate European prices by the most, barbarous 
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* legislation, and allowed the forest to be denuded of chinchona- 

* trees/ 

,The next expedition for the ptirp<^ of acquiring information 
relative to t^e sources and supply of Peruvian bark, was organized 
by the French Govertunei^l^ ' In 1845, Dr. Weddell was attached 
to the scientific mission of Ipoimt de Castelnaii, when he exploded 
Bolivia, and discovered the valuable C, Calisaya. He subse¬ 
quently penetrated into the provinces of Giravaya^in South Peru, 
where he was joined by M. Delondre, a manumeturer of quinine 
at Havre. Although the yaluable information acquired by 
previous botanists, including Poeppig who travelled in Chili and 
Peru, 1827-82, regarding the situation and' properties of the 
various species of cinchona discovered, was of the utmost impor¬ 
tance, if not absolutely necessary to Ithe success of any pfoject 
for the naturalization of tlie plant in other countries, this may be 
said to have been the first expedition from whiph any practical 
results emanated. /To it we nqt only owe the famous 'Histoire 
Naturelle des Quinquinas,' but Hr. Weddell was enabled to 
collect seeds of C. Calisaya, which germinated in Paris and 
London, and from which, in consequence of the utter failure of 
Mr. Markham's expedition, the whole of the stock of that 
species in India, Java, and Ceylon, has been propagated. Before, 
however, we proceed further in our sketch of the steps by which 
this inestimable product was introduced into Indian it may be 
expedient to notice the diflerent species of cinchona with which 
we are acquainted, and which atfe, as far as our present knowledge 
goes, the most valuable for their medicinal virtues. 

The region of the cinchona for^ifts extends, gj^nerally' speaking, 
along the etistem slopes of thp. cerrdiilera of the Andes, from 19° 
south to 10° north of the equator through the provinces of Bolivia, 
Caravaya, Peru, Ecuador, and New Grenada, thus forming an irre¬ 
gular semi-circular belt over 1,740 fniles of latitude. The C. 
Succirubra, yielding the Camarilla kya or red bark, is the only 
species, so far as we are^aware, that has ever'been foqnd west of 
this chain. The trees flourish in an equable temperature, the 
tenderer sorts descending as low as 2,500 feet above the level of 
the sea, while the more hardy jiso as high as 9,000 feet. It is 
stated indeed as an ascertained fact, that the higher the elevation 
at which the tree can bq, made to grow, the larger will be the 
proportion of alkaloids extracted from the bark. There are five 
sorts of medicinal bark valuable in commerce, and as these are 
the only kinds likely to be cultivated, to any great extent in 
this country, we shall confine our attention to‘lliem. As the 
various species of cinchoiQa, are in some degree distinctly separated 
and marked off as it were by zones of latitude, these five 
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sorts of barks are not jnfre< 5 ^^% designates by tbe regions 
where they respectively flourish and to which they pecuSarly 
belongs ^ \ ^ 

1. The genuine red hark (C. Suedir^ra) is found in the forests 
on the western slopes of Chiinborkzo, ^hd is, commercially 
spiking, the tteost valuable of all—the yield in alkaloids being 
from 4 to 6 per (^ut.,from tabla, and 3-6 percent, from quills. 
The price for ,dri€« bark varies ^om 6d. per lb. to 8#. dd. 
Though a large quantity of this b{^j*k has for some years been 
brought into the market, but little Was known of the tree before 
Mr, Spr^ice cdUected plants and seedi-in 1800 for its introduc¬ 
tion into India, ft is, however, the specj^^which seems to flourish 
better than any other in this country. 

2. , ^le yellow bark of • ’Bolivia (6’. Caluaya) is next in impor¬ 
tance to this red bark. It yields nearly 4 per cent, of quinine, 
and is iljSOld from 2#. 10^3?. to 7#.. per lb. This species was 
introduced into Bdrope by Dr. Weddell, and,'1thanks to his exer¬ 
tions, we have now a large sj50)ply both in India and Ceylon. 

3. The crown harh of Loja or Loxa (so (Sailed from being origi¬ 
nally reserved for the u^ of royalty) are procured from tbe C, 
Officinalis, of which three varieties ai’e considered to be valuable; 
C. Couda^inea or Uriiusmga, yielding the original Loja bark, 
which has been nearly exterminated in the American forests; 
C. BoiifilanMana or Clmhuargmra, the rusty crown bark of com¬ 
merce, which only coihes now ;=in quills j and C. Cresjpella or 

a lardy plant yielding a ^fragr^t and pretty looking 
bark,' called the fine crown bark. TlW- extract of alkaloids is 
from to 4 per cent., and th^ price in the London market is 
about the same as ]|^r,yellow barks. 

4. ^iThe New Grinada ov ^Uayo is undoubtedly one of 

the mosWaluable, though but littl%kn< 3 |wn. %3ross, who collected 
seeds in 1863, sent specimehjp of whkt he!<ipa|led Hhe red variety^, 
and which wiU;probably be recognised hereafter as the true C. 
Piiayensis. these specimtos Dr. Jam^oa of t^uito 

extracted 3*2 per cent, of quinine, an4 Mr. Howard obtained the 
' surprising aujount^icf 6 pCr cent, of alkaloid soluble in etheri. 
Unfortunately the seeds never germlhat^ and if it ^oidd prove 
a new varie^, are still .With^t of the richest barks.- 
The common vaia<% (?. lancifpUa or^Mn^ is a hardy plant, and 
in exposed situations tiie bark will yislcp2i per cent, of quinine, 
mid from 1 to 2 j^r cent, of "Cinc^nine. By the exertions of 
Br. Karsten, seeds of this vi^iy were collected 4md sent to Java, 

, whenoe all the Indian itock was subsequently obtmned. 

' 5. Ihe bath of eommerce are found m Huanuco in North 

dM^and are chiefly valuable fpr the cinoliDniine they contain. 
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There are three varietaes ; * hafd^ an4^' 

yielding the ^ina cam, 'W^ma genuine bark; 

C, Micranthay yielding tl^ Trovindana which'^ greatly 

in demand for the Ktisahi^ malfet; and C. Peruviana, so named 
by Mr. Howard. «The bark yields from two to three per cent, 
of cinchonine, and. fetches from 1«. 8c?. to lOcf. per lb.* 
Seeds of this species were collected by Mr. Tiritchett in Huanuco, 
and forwarded to this coui|^ry, but tiiough the varieties were 
kept distinct according to '1;he names borne by the labels, the 
blest botanists have asyet fS|en unable to observe any distingui-. 
shing characteristics, ^andf the whole are usually comprehended 
under the name of 

■ Such are the mosl^valuable of the * Peruvian barks* with 
which we are acquainted—and tliroifgh the exertions made by 
tie Government in 1860-61, nearly all the species enumerated 
are now flourishing in this country. We have omitt^isall men¬ 
tion of €. Pahi&dna, so n^ed by Howai^d in hoiior of the 



so much for the cultivatiqn of the cinchona j^int in Java. 
Tliis species, introduced by M* H^skarl who mistook it for 
C. Ovata, forms the bulk of,the Dutch stock in that island, 
but, as the bark is now universally condemned as worthless for 
medicinal purposes, its propagation^h^ not been^scxtended in 

India or Ceylon. - - > , < , 

The credit of precedence,recommending the mtroduction 
of cinchona into In% has usually been assigned to the late 
Dr. Boyle, who mentioned the aabject cursoply m his work on 
Himalayan Botany, in 1839. Bit the first <#cial notice of the 
subject was the result V a paper publisW by Dr. Woner 
in 1852, in the Joti^al ^f the Agncultural Society of India, 
(VoL VIII, p. 13) - consequenqf of this suggestion, recom¬ 

mended as it was by the local Govemnfent, ^ attempt was 
made to procure ^eds and plants from South ll,meriCa through 
Her Maiesty*s Consular Agents. Mr. Cojie, the Consul in 
dor, alone complied irith the requisition'but the plants he 
forwarded all died on while tbe seeds never ge^- 

nated. M>^wh3.e, Dl^JLoyle hpd coHected^f^m the gardens 

seed brought over hy Dllyedden. They were entrusted to the 
charge of Mr. Fortune, then on*is mission-te Chma, hy rthem 
they were conveyed » Wa^ c^s hy the overlwd route . 
Cafentta; where five of the pknte arrived ahye at ^ co^enc^ 
ment of 18S3. These five plants were kept m CalijittoajroM'h- 
out the hot weather and rains with the object or propagating 
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from them. The cuttings however died^ and the original plants 
were sent up to Darjeeling, whefHKree arrived in perfect health, 
and were planted by Dr. Campbell in his, garden in the Station, 
The elevation of 7,000 feet, however, proved to be too exposed 
a site, and the plants, were all killed by the frost during the 
winter, 1854-55. 

During the next year, 1655, Dr. T. Anderson, the present 
Superintendent of the Calcutta Botmical Gardens, took up the 
subject again in the Indian Annals of Medical Science (Vol. V, 
p. 369), and recommended in particular the cultivation of thfe 
plant at Darjeeling, where, under nis own auspices, it is now 
succeeding so admirably. Dr. Roylc, having again reported 
favourably on the subject, was authorized’by the Court of Direc¬ 
tors to dispatch a botanical collector to the ^cinchona districts in 
South America; but his death unfortunately intervened before 
the necessai’y arrangements had been completed. At length 
in 1859,^ the hopes of those who had so long been urging this 
question upon the attention of Government, seemed in a fair 
w^ay for consummation. In thaf^* J^ear Mr. Clements H. 
Markham, a junior clerk in the India Office, offered his services 
as collector, aiwl Lord Stanley, then Secretary of State for 
India, thought fit to accept thcpi. It is not our intention 
to re-produco the criticism passed upon Mr. Markham’s appoint¬ 
ment both at the time and subsequent to the failure of his 
expedition. Suffice it to say that it was a fortunate circumstance 
for India, that the services of . Riclpird ^Spruce, an excellent 
botanist, well-acquainted with the flora of South America, were 
secured at the same time. To, this gentleman attaches the credit 
of having successfully performed the task allotted to him, and 
of introducing the most yaluable Species*'of cinchona which has 
been hitherto discovered. ' , , 

Three different €spedif;^ns werh planned for this enterprise, 
and their history may be told in few words. Mr. Markham him¬ 
self visited the province of Caravaya in SOnth- Peru, where, 
during a sojourn i*of little over a month, he succeeded in pro¬ 
curing upwards of fite hundred plants of C. Calkaya. Without 
waiting to collectlseeds or attempting ^ pei:^rate into BoUvia— 
a part of hW original plan—-fie retu^od to England with the 
plants he had'coll^ted,* and aecompanymg them in person by 
Ihe overland route, arrived at Ootacamoiil on the 13th October, 
1860. Cuttings were immMiately made from the plants, but 

-^^^^--- 

* Mr. Harkham bad boea autburized to charier a vessri for the traospor- 

> iaiion of the pWts dirert to ladia across the ifaoific, hut for lionie reason be 
' ^d not avnl himself of the peixakIsioQ granted him. 
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they were all more or less infected, and not a single p,l£(pt sur¬ 
vived. It was afterwards admitted ^ that instead of collecting 
seedling, which was necessarily a work of time and patience, 
Mr. Jilarkham had been content to take stolons or root shoots, 
which had but little life in themselves, and speedily rotted from 
below. 

Mr. Pritchett was more successful. To this gentleman, who, 
though not pretendiiig to great botanical knowledge, was well 
acquainted with the country, had been assigned the task of 
coUecting the grey barh species in the province of Iluanuco, 
in North Peru. ^ Though the flowering season was past, he col¬ 
lected a large quantity of seeds, wliich he believed to be the 
varieties described by botanists. I^ie seeds were accordingly 
received at Ootacamund in January, 1861, three packets labelled as 
C, Mkranthaf C. Nitidaj and C, Peruviana, and a fourth, nameless. 
They were sown and germinated; and the dilferent varieties are 
stiU kept distinct at Ootacamund. We observe, however, that 
neither Dr. Anderson nor Mr. Thwaites preserve any such dis¬ 
tinction, and we are jnfofmed that the young trees, though 
five years old, present no distinguishing characteristics as yet. 

But the palm of success must undoubtedly be awarded to 
Mr. Spruce, who, accompanied by Dr. Taylor and a practical 
gardener named Cross, explored the forests of Q, Succirubra on 
the western slopes of Chimborazo. Here having taken up a 
temporary abode, he not only' made his own cuttings, but col¬ 
lected * at least on^ htftidred thousand seeds,^ the whole of 
which he dispatched from Guayaquil under cliarge of the gar¬ 
dener Cross on the 2nd January, 1861. In England Cross took 
charge also of six plants of (X Calkayaj which had been brought 
together by Sir William Hooker, and anived at Ootacamund 
with his precious freight on 17th .^pril, 1861. On his return 
to South America, whither he was attracted ' by the richness and 
variety of the flora of the Andes,^ he was engaged to collect 
seeds of C. Officinalis in the Loja for^ts, apd so energetically 
did he perform the ta^k entrusted to him, that iij, December, 1861, 
he succeeded in dispatching a large quantity ^ of seed ^ of 
C. Bonplandiam afld Orispa, a great proportion of which 
germinated in this country.„ In’ lSdS, he was again employed 
to collect seeds of tjipe JPitayo Bark. This valuable species had 
been almost exterminatii^ but Cross was .fortunate enough to 
come across a small elump|of young trees, which he was allowed 
to d^uda of their seed, before they»fell a prey to the all-ctevour- 
ing ase. He gathered the seeds in July apd August, 1866, and 
brought them to the part of Guayaquil; but his promised 
remuneratioai not having reached the hands of Het Majesty^s 
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Consul therOj he stupidly oami^ them off again with him into 
the forests/and when in Apiil of the following year th^ ulti¬ 
mately arrived in Ind% they had completely lost their germi¬ 
nating powers. 

The app|irent want of success whi^h had attended Mr. Mark¬ 
ham's efforts to oldltin a supply^ of C. Caluayaf had however, in 
the first instance^ naiiirally ^scouragcd thCV Indian Government, 
and induced it at tlie commencoment or 1861 to entertain a 
proposal for the introduction of this valuable febrifuge from the 
Island of Jaya. Accordingly, the Governor General of Nether¬ 
lands' India was addressed on the subject, and the Butch 
Government, with characteristic generosity,'placed at our dis¬ 
posal seeds and plants .of whatever species it possessed. Br. 
Anderson, Superintendent 6f the Botanicat Gardens at Calcutta, 
was deputed to receive and convey the plants to this country. 
But before we preweed to notice the results ^of his mission, 
it is necessary to give some account of the introduction of 
cinchona into Java. 

Among the scientific men, who for some years had been urging 
the extehsiou of cinchona cultivation to other countries, not a 
few were Butchmen, and it was the Butch Govemmtsnt which 
first took active steps for its introduction into the Eastern 
Hemisphere. In 1852, M. Pahud, then Minister of the Colonies, 
selected M. Justus Charles Hasskarl, a botanist who had for 
some time superintended the gardens in Java, for the purpose 
of collecting seeds and plants in South America. Has^arl 
procured 400 plants of C. Catisc^a from Bolivia, and having 
collected seeds of what he believed to be (7. Ovata, he sailed in 
1864 direct to Java, in a vessel which had been placed at his 
disposal. JSfore plants were subsequently s^t from Holland, 
including seeds *of C, Lmicifolia^ coljigcted by Br. Karsten in 
New Grenada) and :^e experiment was put on its trial. The 
oultivation did not thrive, however, imder Hasskm’l^s management, 
and the original plants were., gradually dying, when he ’Was 
superseded by Br. Eranz Junghuhn, by whom a totally different 
system was organized. The plants were removed from their 
exposed positicitn in a shallow soil under a bmming sun, to more 
congenial site|^.]pmder the shade of the forest; and this experiment 
succeeded so well th|btin 1857 some of thi^jplants blossomed, and 
in Ihe next year bore froii|^ heaver, \^e still made, the 

chief being the ext^ive propagation pif the worthless <7. Pa 
^ima^ Althos^h m eminan^ (memist,^ Br, de Vry was employed 
on the spot on a vew h^h sakiy, hopes were Btijl held out of 
this ape^aes ultimatefy yielding and thuslarge forests 

of it were planted out to the comparative npglect of othnr species. 
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It therefore, been the ^hion in some quarters, while decry¬ 
ing the labours of Hasekarl in paj^cular, to compare out own 
more successful results with tlipse 'attained by the Dutch, and in 
a spirit of self-glorification, to speak of the cultivation in Java 
with derision. But it must be remembered tHat the transplan¬ 
tation of cinchona from their native forests if43is an entirely novel 
experiment, and th»',Dutch had no preyioua experience to guide 
them. As remarke<rby Dr. Falconer in 185^, ^great obscurity 
and contrariety of opinion among bStauists attached to the 
species, in relation to the numerous varieties of bark known in 
commerce.^ Beyond the few plante of C. Calisa^u, , which had 
been taised in European hot-beds from seed brought over by Dr. 
Weddell, Hasskarl had probably never , had the opportunity of 
seeing a cinchona, and he most cerUainly succeeded in introdu¬ 
cing the most valuable bark then known. Tlie system of propa¬ 
gation pursued^by the Dutch is now admitted by themselves to 
have been erroneous, but we might ourselves have pursued the 
same method, had we not had the advantage of observing and 
profiting by Hieir mistakes. Nor should it be forgotten with 
what liberality the Dutch Government supplied us not only with 
infhrmation, but with a 'stock of plants of all the species tliey 
possessed—species, t\vo of which are of unquestionable value, and 
the third had not at that time been universally condemned. 
We may hope, however, that a new era in cinchona cultivation has 
now commenced in Java. In 1861, plants of C. Swcciruhra were 
presented to the Dutch Government in return for the species 
we received from Java, though there is a niggardly tone 
about our Secretary's letter, wluch will scarcely bear com¬ 
parison with the liberalit^> evinced by that Goveirnment.* 
And thus after a aeries of mistakes and disappointments extend¬ 
ing over a period of ten years, the cultivation may, at length, 
be said to have be^^faMy started. The. following statement 
gives the number of plants 4n the islaakd according to the latest 
official returns:— 

Species of cinchona, 81^^ Dec,, 1863. 31#^. Dec., 1864. 

C. Calisaya ... ... 19,830 ... ... 86,909 

C. Pahudiana.fi ... 1,847,02'6 . 1,071,736 

. . . — ■■ - 

Carried over ... 1,866,356 , ... 1,198,645 

* * Not niore iid^etanj for the valuaWfi accession actually received to our 
‘ stock of plants of C, Oalisaya, than in acknowledgment of the v^ oonr- 
* teona and li^raJ spirit evinoM by the Dutch anthoritiasf l bet^r firora the 
Seor^ry to the Government of Ind’a, Home Dejwrtment, tothe Seracetaiy to 
the Government of Fort St. George, dated 9th December, . 1861, quoted from 
Markham. 
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Brought forward ... 1/366,856 
C. Suc<iirubra.4p ... 1554 

C. Lancifolia ... ... 481 

C. Micrantha* . 1 

Tot^ bf all sorte. 1,366,96^ 


• • • 

■ • • 

• ■ • 

t • • 


... 1,108,645 
... 461 

... 689 

1 


1,109,737. 


Dr. Anderson started on his mission in ^ftember, 1861, and 
returned in the foUo^ng December bringing with him 56 plants 
of C. Calisa^a, 350'ofsC. Pakndiam, and 6 or C. Zancifolm, Six 
plants of C. Csdisaya, and about 60 of Ov Pahudiana were retained 
in the .Calcutta Botanic Gardens, as a nucleus for a nursery in 
Bengal, and the remainder arrived at Ootifeamund on the 
the ^Oth Dec., 1861. G. P^udiana is now universally acknow¬ 
ledged to be worthless,!- and its propagation has long since 
ceased to be extended. But the other two species presented by 
the Dut^ Government are among the most valuable, and their 
introducwon was well worth the trouble and expense of Dr. 
Anderson^s expedition. Our propagating stock of C. Calisaya 
was thus increased from six plants to upwards of sixty; a fact 
of no insignificant importance, whep the shyness and coigse- 
quently the difficulty 6f propagating this species are taken into 
consideration. The third species, C. Lancifoliay was how introduced 
into India for the first time. Only one of the six plants survived^ 
and that was for a long time .in a weak sickly condition. It 
ultimately recovered^ however, and became the parent stock of all 
the plants we now jfcisess of tliis kind. ,, 

Such wore the circu^i|stances, under which the cultivation of 
cinchona was commenced in British ‘ India. The experiment at 
the ]ycilgh8lri®s was placed under the management of Mr. 
W. G. Molvor, a practical gardener who had superintended the 
Government Gardens at Ootacamuiffi .for many years. This 
gentleman has been eminently successral in the work of propaga¬ 
tion j and in the v^riou^ Experiments tested by him, not only 
have several important discoveries, made by*liim, been instrumen¬ 
tal in swelling tiie size of the Government plantations at Ootaoa- 
mund, but the results, as embodied in his monthly reports, have 
been of the greatest service to the private planter, l^e accom¬ 
panying tjp-ble gives at one view a sketch of the progress made in 
the cultivation at th||, Neilgherries, from itsr introduction up to 
the present time. « . ! , 

• This single pl^nt had been inadverteutiy packed in a case of CL 
reived from Ootacamund. ‘ 

f Dv. de Vi’ij, however, is still jealous of the virtues of O- Pa&udiana, 
Hd now OTves it as his Opinion, that its bark will in all probability be found 
suitwle for decoctions, extracts, &o. &o. 


Table ehowing the rate qf propagation in the Government Cinchona Plantation^ on the Neilgherries up to Septemhen, 1865, 
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On tlie SOth Sept. 1865, 244,871 plants had been pemanently 
planted out, the wore advanced of which had attained a height 
of lOifeet. One of the plants, cut domi in March 1863 had 
made strong shoots, 6 feet in height. The total number of plants 
distributed to the' piiblic was 81,491, theit,, destination being of 
wide extent froth" Jjgiers and Jamaica to New Zealand. The cul- 
tivatioci, ^diftld! steem to have established itself firmly in the Madras 
Presidency, and the planters have been only too ready to avail 
themselves of the .opportunity afforded, of "commencing so pro¬ 
mising and lucrative a trade. We havj|just heard it stated, that 
Mr. Mclvpr himself has reigned the superintendence of the 
Government plantations, in order to undertake, the cultivation 
on his private account; and if the report is true, it is a fact of 
no small significance, as showint? the confidence in its ultimate 
success possessed by the man who has had the largest practical 
experience of the cultivation in India. 

We liohy notice in this place, the result of the attempt to intro¬ 
duce the cinchona into other Colonies of Great Britain.. In 
accordance with his instructions, Mr. Spruce forwarded a packet 
of seeds of C. Suecvrubra to Jamaica, and Mr. Pritchett sent 
seeds of the grey bark species to both that island and Trinidad. 
At the latter place the seeds never germinated; in Jamaica 
they came up plentifully, but the plants languished in the heat 
of the plains, and they had to be removed to higher ground near 
Catherme^s Peak. Here they were left without even a gardener 
to tend them, and il^tus, in consequence of the utter want of all 
superintendence, the cultivation has proved a ii^ientable failure. 
It is to be ’i^oped that at no distant day the Governors of our 
West India possessions will recognize the propriety and impor¬ 
tance of filtering so profitable a branch of commerce. 

It was in 1861, that the extension of the cultivation of cinchona 
to the Tastern itimalaya was sanctioned by Lord Canning, 
With this view Dr. Andepson on his return from Java was autho¬ 
rized to leave six plants of C. Calisava^ and fifty nine of 0. 
Pahudiana in the Botanic Gardens^ at Ca^lbta, as the nucleus of 
the new nursery ,to be formed at Daifeelmg. To these were 
' added 193 plants binught back from Ootacamund, and 31 seed¬ 
lings raised in the Gai3e%i; and thus on the 24th March, 1862, 
249 plants and'648' seeding of C, PahuMana, which h^ been 
raised in Calcutta frdin the Java seed, were dispatched from the 
Botanic Gardejis under chai^ gt a European giidener. Gf these 
plants, 211 only arrived at &&uJ during May: the whole of the 
C* seedling^ baing injured by an accident which hap- 

p^ied to the case containing fliem. Pending the constmotion Of a 
through primeval forest to the site selected by Dr. Anderson, 
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an empty barrack was turned into .a temporary eonsenrafbry, 
and the plants remained throughout a rigorous winter at an 
exposed elevation of 8,400 feet above the level of the sea, where 
all propagation was naturally arrested. The dilatory proceedings 
of the ]l^blic Works' Department pi-ecluded th^ possibility of 
the new site being made accessible before the approaclr ^f ajipther 
winter, and the nu^cry was, therefore, remov^ m April of the 
following year to Daigeelmg, „where a private garden in tibe 
vicinity, situated at an elevation of 6,000 feet, was rented for 
the purpose. In Octob^ 1864, the road being sufficiently 
advanced, the operation of transporting frames, &c-, to Rungbee, 
a distance of fifteen miles, was commenced ; and by April of the 
following year, all thje plants had b^n removed from Lebong, ■ 
and.the work of cultivation was fairly started. The following 
table of the numbers of the different species of Cinchona in the 
Government nursery at Darjeeling, will show how seriously these 
removals interfered with the progress of propagation, and wliat 
satisfactory results may now be anticipated, when the plantations 
have been permanently fixed. 


Species. 

• 

Jane 

1862. 

ist April 1st Aprili3ist Dec. 
1863. 1 1864. 1864. 

1 ' 

tst April 31st Dec. 
1865. 1865. 

C. Succirabra 

74 

420 

3.053 

3,120 

7.030 

- 1 

47.534 

C. Calisaya 

^ 5 

51 

173 

23 

37 ’ 

' 143 

C, Officinalis ... 


123 

2,930 

11,539 

23,929 

,,<53,330 

C. Miorantha 

79 

323 

1,144 

584 

J .294 

4,754 

C. Pahudiana 

63 

1,892 

2.275 

S.094 

5.094 

5.192 . 

Total of all species 

' 311 

3,81 If 


37,382, 

i 120,853 

i 


Besides the above, 1,000 plants have already been sold to the 
public, and S,000 are kept at Rungea^bong as a propagating 
stock to supply the heavy demand for plants by private parties.' 
The number of plants permanently planted oiit at Rungbee, is 
3186, and several oflihese', which we mfasured last October, just 
a year after being planted out, had attained a height of nearly 
five feet. It is intended to ra^ the propagating stock of each 

. mrnmmm ii ln i , H,i ■ i i ■■■■■■■■■i-i . ' ' . . |' . ■ ii i i ^ 

t Of these, ^7 were received from Ootscamaud, sad 11 from Ceylon. 
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species to the number of 10,000—* limit already attained with 
the species of C, Succirubra, and C. Officinaliaa .—and afterwards 
to devote the pi^uce to the formation of bark-yielding plants- 
tions in-^the op©il''"iir. These plantations are being. formed at 
different elevations^, with a view to test the conations favourable 
to the growth of the various species. A sufficient number of 
cuttings to plant out twenty acres at six feet' apart had 
already been set aside at the close of last year, and this number 
will liave been greatly increased before tlie arrival of the proper 
season for planting. 

Besides- the Government plantation, the cultivation of cin¬ 
chona Ivas been introduced by several of the Tea planters at, 
Darjeeling, and tliough as.^yet only in its infancy, there can be 
no doubt that quinine yielding bark will in a few years become 
one of tlie chief pmducts of the district. The most siitisfactoiy 
results probably have been attained by the Cinchona Association, 
which has been enabled to propagate with such success as to 
increase its stock of plants ten-fold in the past year. 

to notice the nesuH of the experiment in other parts 
of India. In the North-W^estern Provinces Dr. Jameson intro¬ 
duced some plants into Gurhwal in 1862, but they appear to have 
been negleci^d, have all perished. A fresh supply, however, is 
to be despatchea from Darjeeling, and it is to be hoped the culti¬ 
vation will be carried on under better auspices. Greater success 
has attended the experiment in the Punjab. After considerable 
failure and disappointment, Captain Lees has at length placed his 
plantaticm at New Quito in the Kangra valley on a firm basis. 
The number of plants at the end of March last was 4,279 j the 
rate of propagation being about 2,000 per cent, per annum. A 
few plaqts had been planted but in the open aijc, one of which 
had attmned a height of three feet in nine months. Plants have, 
moreover, we observe, been distributed in Assam and Burmah, 
but we'have not been able to glean an^ particulars regarding their 
propagation. We should not be sangpip^, however, as to the 
result, they were treated v^ith grea^r care than one batch 

we heard of^which were seenat Wilson^s Hotel denuded of leaves, 
and packed^ in an ope^ basket. Eligible sites for plantations 
will,; no, doubt, be fdund both in the Khasia Hills and at* 
Chittegong, where it is the intention of Government, we 
belieye, to ‘establish an experimeilf^ nursery. The plants are 
being forwarded Pfei^eeliijg,* but the succ^ess of th e 

We have jast seen a batch of these flante e» They were seat from 
I>a^eeliug in a stnaUtox by Dhk Banghy, the roots being packed in dry 
moss, aiid the leaves wrapped in paper. They have thus reamed Chlcutta 
in as hi$a|thy a condition as< coul4^)^ 
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eKperimemt «atinot be ensured, so long' as the cultivation is 
entrasted to anrnteurs or officials, without the aid of lA practical 
gardener j ,, : 

Ihe situation and physical characteristics of the ^nd of 
Ceylon, pointed it out from the very first as one of the most 
promising districts for the introduction and cultivation of cin¬ 
chona, In 1861, one*'large pknt of C. Calkaya, three feet in 
height, and one smaller cutting were safely transported from ’ 
the Kew Gard-^ns, under diarge of Dr. Anderson. In the course 
of the same year, a portion of the seeds collected by Messrs. 
Spruce, Pritchett, and Cross in South America, were-also for¬ 
warded to Ceylon, and about a hxmdred plants of C, Sucarubra 
were subsequently received fropa K^w. The above, with the 
addition of twelve plants of C. Caluaya, liberally presented hy 
the Dutch Government in 1863, formed the nucleus of the Ceylon 
stock, which has since been so successfully propagated by the 
gardener Mr. McNicol, under the superintendence of ^r. 
Thwaites. That gentleman speaks most cop^fidently in his last 
Report of the future prospects of the cultivaition in that island, 
and the statistics fully bear out the most sanguine expectations. 
He writes, 'Many thousands of plants have been distnbuted 
' from the Hakgalle garden, and I have received ffoin tiie various 
' parts of the island, where they have been plantfed, most favoiir- 
' able reports of their perfect health, and vigorous growth, and 
' hot a single report of an opposite character has yet reached me, 
' so that there a]ppears to be every prospect of quinine becoming, 

* before very long, one of the most important products of the 
' island.' The rate of increase may, to some extent, be deduced, 
from the following statement, of the number of plants remain¬ 
ing in the Hakgalle garden, at the close of each year under 
report. * 


31st August 1861. 


IIQ^H 

1863. 

1864. 

, 1865. 

840. 

1 

3,845. ' 

33,050. 

i 

1,89,531.' 

n, 

3,54,036. 


These numbers are, of course, exchtsive of the plants distri¬ 
buted to the public, and include tlrose permanently planted oht 
in th^ GKjvdmment plantations.. Th^’^aactual nuniber of plants, 
distributed Up to the 81st At^at 1865, was 1^9, 850, or mo^ 
than half as many again as have been distributed fifoM Dota- 
camund j while application had been mhde fot a« many as 
489,^74 plants. 
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The c 5 onditioii of the plants remaining in the garden on t^t 
date, will be seen from following statement >— 


A 


Names of Spedes. 

i 

si 

§'2, 

fi’3 

§3 

aaU 

1 

J 

CQ 

a 

S A 
.2 g 

i 

a 

1 

1 

C. Snccimbra ... '. 

J.34S 

3,380 

63,158 

78,390 

M5.I73 

C. Offidnalis. 

1,044 

1.934 

1,09,845 

93,880 

2,06,703 

C. Crcopella. 

43«> 

% 




430 

C. Idicrantha. 

6oo 



612 

X,213 

C. Calittaya. 

100 



261 

361 

C. Pahudiana. 

35 



122 

147 

Total of plants of all spc. 


• • • • • 

1 ••• 

1 

3,54,026 


The tallest plant of V. Saccimbra was raised fron seed received 
from .SoTith%A«lerica in th%;, middle of 1861, and had attained 
a height.of 4 feet in the first- year. In the second year, the tree 
was 10 feet high, and the stem 7 inches in circumference; in the 
third yeari'it was nearly 14 feet high, and 9 inches in circumfer¬ 
ence, wliile at the end of the fourth year, it had attained a growth 
of 17 feet^ the trunk measuring nearly 13 inches round at the 
base. Although plants as well as seeds of this q)ecieB yrere 
received at Qotacamund, the highest plant there did not exceed 
lOfeetatthe same date. We understand, moreover, that C, 
Offiemalk has lately borne fruit in Ceylon, and that some of the 
seeds which were forwarded to Darjeeling, are in process of 
germination. 

We hav&^j^hus sketched the introdii^oii of cinchona into India, 
and its cum'^tion up to the present. But we should be doing 
scarce justicS to Mr. Mnrkham, were we to leave our readers 
under the impression that, in consequence of the unfortunate 
loss qf ah the plants collated hipi, he has forfeited all claim 
to tV<N credit of having h€!^n inst^mental in the work. That 
gentleman's own exaggeinted account of hie services and exer¬ 
tions has Undoubtedly had* ^he^ edect of creating an undue 
d^reciation of his merits. So far as his personal services in 
the work of collection were concerned, India has derived no 
hiene&t whatever &om his expensive but unsuecestiul mission 
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lo South America. We possess, indeed, the ’ C. Cadhayay which 
it was Mr, Markham's especial province to collect; but it is to 
Dr. Weddell, who collected seeds in. 1848, that the Eastem 
Hemisphere is indebted for this species. But We ^ould he 
wronjy in sayinj^ that India has" not' benefited^ indirectly from 
Mr. Markham's exertions. From the day on which he tender|d 
his services to the Secretary of State, he has taken so kirj^e 
an interest in the experiment, as has been sufficient to bring it to a 
practical issue and ensure success. His official posllion has 
enabled him to place the subject before Govemnaent in a clear 
light, and to urge the adoption of measures without which tliat 
success would have been impossible. We may well believe that 
a considerable degree of the iiiterest manifestet* by Sir Charles 
Wood in this enterprise, is entirely'due tp the promptings of 
his ofiieial subordinate; and it may perhaps be doubted whether, 
had Mr. Mavkliam never placed his services at the disposid of 
Government for this purpose, the whole subject of the introduc¬ 
tion of cinchona into India might not stUl be looming in the 
future, instead of being, as it is, a fact actually accomplished. 

It is time now to turn to the future prospects of cinchona culti¬ 
vation. The gicat question which has to be solved is this *.—will 
the culti\iatioii of cinchona yield an adequate return for the labour 
and capital expended upon it, and be in every wii^ a profitable 
investment; or, in other words, will it pay? The solution of 
this question is aftected by conditions so multifari^, that we 
despair of carrying conviction to the minds qf all4 Differences 
of climate and Ijemperature, the available’ supply of land and 
labour, must naturally influence each individual scheme in dif¬ 
ferent degrees, and the necessarily imperfect estimates we have 
to offer, may possibly be deemed unsatisfactory. But we shall 
endeavour to make the most of the facts and statistics at our 
disposal, and leave every one at liberty to form his own opinion 
of the results. 

Our readers are doubtless aware that the large supplies of 
Peruvian bark, hitherto imported into Europe, are lihe product of 
indigenous virgin forests in South America. It is the threatened 
failure of these sources of supply that has induced other nations, 
and more especially the English, to attempt the cultivation of 
the cinchona for medicinal wd commercial purposes. Thn culti¬ 
vation of any plant, with^ which we are acquainted in its 
'natural wild state, is an experiment requiring constant care and 
patience; but the difficulties are enormously increased in the case 
of cinchona, owing to the very imperfect knowledge we have of 
the plant, and the diversity of conclusions that are drawn from 
the few facts that are known. Hitherto the trees have been 
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found growing in ’ the midst of dense primeval forests; there, 
for the last two centunes, the ^process of gathering the hark 
has been carried on by the hardy ommnlhro; but until 
quite lately-the conditions of their growth were never 
investigated, and ^e eveft nowButvery imperfectly understood. 
T^e bark, moreovef^ being fhe spontaneous gift hf nature, human 
l^our was only so far required as to collect and transport it to 
the coast, j^d yet, notwithstanding the indigenous supply 
and the small cost of production, the drug has salways com¬ 
manded a monopoly price. It remains to be ascertained there¬ 
fore, not only whether the attempt to cultivate cinchona will prove 
successful, but whether the cultivated bark can compete with 
the natural supply. 

Now in no respect is the evidence of the* gradual exhaustion 
of the South American forests more apparent than in the 
inferiority of tlie bark now-a-4ays expeated, compared witli that 
which was received formerly. This inferiority is not only observ¬ 
able in the degree of purity in which the bark arrives in Europe, 
but in its very form. When a cinchona tree has been discovered 
and felled in the Ibrest, the coH^ctors usually prepare tlie bark 
upon the spot. The solid trunk bark, called tcdjh or plancha 
by the natives, is dried in flat oblong slabs, whfle th% thinner 
bark fk»m tlie branclies curls up like cinnamon on exposure 
to the pun, and thus forms the emnU or quill bark. In this 
state it is conveyed to the coast, where it is sewn up in coarse 
canvas and enveloped iu a case of fresh hide, forming the 
packa^s called The market value of the tv^ forms of 

bark hqwever difler considerably, the former being much richer'* 
in alkaloids; But to such an extent have the forests been denuded 
of t^e more valuable species of cinchona, such as C. Officinalis 
and C. Pitayensis, that the (|flills are the only form in which the 
bark is now importedthe large forest trees have been utterly- 
extirpated, and all the bark that^e now gathered is the product 
of suckers and saplings only. 

In conside4% the question of the introduction of cinchona 
Cttltiva;tiQn into India, this fact of the superiority of the trunk 
bark or. iodth could: net esep^ observation, and it was^ therefore, 
very naturally aupposedthal’all our exertions in this enterprise 
must aiiiEf procuring tfcife hari#-ih this form. At the same 
time another important eonsij^ratiom^was not overlooked, that, 
if it were necessary to wait thfity orJorty years, for the maturity 
of the trees, although a wealthy G<wernment might aflbrd to . 
i^iegn its profits during th^ intervid, yet it could'haidly be 
$?E|M 9 pted that the etdtivation would be fostered by private enters 
iNod, least of all, m India, where fortunes are accumulatod m 
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commerce ^ith such rapidity. And though for some time hopes 
were held out, that the young tthes might be fit to cut at the ago 
of twelve or twenty years, still it was felt that even this period 
was too long ; and we believe it is now universally fi^mitted, that 
to succeed commercially, private, cultivation must be limited to 
procuring a supply of quiU bayk. It is to the cultivation of the 
bark in this form therefore, that the substance of Qur remarks 
will be restricted. 

It is not our intention to say many words on the practical 
management of a cinchona plantation. The conditions most 
favourable to the growth of the plants and the elaboration of 
the alkaloids in the bark, have formed the subject of much 
controversy, and are not yet ^nally determined. The success 
which has accompanied the experimental cultiyation at Daqeeling 
and in the Kangra valley, proves that it was a mistake to suppose 
that the cinchona is necessarily confined within the tropics. A cool 
and equable temperature however, where possible, is to bo preferred, 
though much may be effected by a judicious selection of elevation 
in different latitudes. The vewata quo&sfio of growing the plants 
under the sliade of forest trees, in Java, has been determined 
by an acknowledgment, that the sOoner the plants can do without 
shade, the more natural and healthy will be their growth. But it 
lias been at the some time proved, that shade is indispensable while 
the plants are young and tender, and one of the chief difficulties will 
be to ascertain the most effectual plan of shading them during the 
first year after being planted out. The most satisfactory mode of 
propagatioif hitherto pursued, has been by of cuttings. 

^'Propagation by layers and buds has also been attended with 
considerable success, but it is naturally a much slower process, 
and the plants never seem to attain the same degree ol healthy 
vigour as those raised from cuttingsl*® By this latter metliod a rate 
of increase has been attained as higli as 2,000 per cent, per 
annum. .The cuttings should be made from 1 ft to 2 inches in 
length, and planted in pots bir boxes of pure sand, the slightest 
moisture in the soil causing them to rot off. Hereiiftcr, no doubt, 
the plants will be more extensively propagated by seedlings; but 
as yet few trees have even flowered, j^d, owing to the peculiar 
dimorphic character of the mehona/my wliich a large congrega¬ 
tion of plants is necessary ^r%he ferilization of the ov^es, still 
fewer have home fruit. Itr jwill probably be found advantageous 
to plant a few acres as' .a perinanent resCiwe for purposes 
of seed. To say nothing of the demand which may con¬ 
fidently be anticipated for many years to come> the trees can 
at any time be cut dowm for the bs^, when no longer required 
for, ae^ 
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. The plants after being * hardened off/ will be planted out in 
the permanent plantations at six, eight,•or ten feet apart; They 
will be grown in a shrubby form as coppice, and either by the 
annual pruning of the branches, or by being periodically cut 
down, will yield i^nill-bark in the same wtiy as cinnamon trees. 
The latter Method is probably that which will ^hnd acceptance 
with planters, h succession of crops being provided by plantations 
of different The tree when cut down to within six inches 

of the ground sends, forth new shoots which, owing to the more 
advanced maturity of the root, grow^ore rapidly than the ori¬ 
ginal stejn* A plant cut down at i)otacamund threw up shoote, 
which attained a lieight of six feet in eighteen montlis. If two 
only of such shoots "were allowed to grow, it is obvious that the 
yield of bark Would double itself at each successive harvest.' 
Experience alone can decide at what age it will be found most pro¬ 
fitable (aU things considered) to cut do\^ the plants. Two 
points must be. taken into consideration, as we have two indeter¬ 
minate quantites to deal with. In the first place the object 
will be to obtain the maximum yield of bark and a complete for¬ 
mation of alkaloids therein, while, on the other hand, it is of 
importance, that the„ cultivation should yield a return at as early a 
date as,possible. Wo cannot do better than quote the opinion of 
Mr. J. E. I"I,oward on these point*. In 1863 that gentleman 
wrote as follows ; 'the exact period at which it would be 
' advisable to cut the bark must be ascertained by experiment, 
' but I think this should take place as soon as the bark attains 
' a thickness which would re-pay the cultivation. There would 
'be a positive disadvantage in allowing thc,^bark to attain such 
' an age ^ is indicated by many of the spedimens from South 
' America, if the object to be attained is the extraction of the 
' alkaloids, since there is a coiitinual process of deterioration of 
' these after a certain period in the history of the bark, which 
' is connect^ with the oxidation of the r^ colouring matter, 

' and the l^roduetion in very old trees of those fine descriptions 
' of bright red bark, which command, indeed, a high price in the 
' market (as much as'^ihe present time as eight shillings per lb.), 

' bnt which would not, in many cases, be more valuable for the 
' productioii of quinine tlmii bark of one year's growth.' Yet 
Mr. Howard is eq^ually conduced that the trees should not be 
cut too young, in J^uhe of the follo^n^ year, When remarking 
on the chemical analysis of a specimen of bark of C. Suecirubra, 
sixteen monty old, worn which he had extracted 2*97 per cent, 
of alkalc^, he writesThe consideration of this specimen for- 
5 si^t^sts the desirability of ^giving the bark as Songa time 
^ as pqssil^ to mature, sinee the additional thirteen months of 
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* No, 1 specimen, (which had yielded 6 per cent, of alkaloid) 
' have much more ti^ double ^e obmmercial value of the bark, 
' the proportion of quinine which jcould easily obtained crystal 
' lized as sulphate being about one-third of No. 1 specimen.' It is 
obvious, therefore, that no specific age can be fijfed as yet for 
cutting the young trees. It must, as remmkcd by Mr. Howard, 
be ascertain^ by experiment, and all we can do at present is to 
collect and chronicle the results for future reference. Much vrill 
naturally depqnd upon the particular locality, and questions of aspect 
and attitude wiU^have to «be%determined in each individual case. 
We have already seen that th^ plants in Ceylon have far outshot 
their contemporaries in the *N6%herries, the latter having taken 
four years to attain a height, which was reached by the plants at 
Hakgalle in little more than two. *lt would seem, however, as 
though the conditions favorable for the rapid growth of the tree 
are not altogether identical with those which tend to in'crease the 
therapeutic properties of the bark, though the latter are the 
qualities which determine its value in the market. 

But before proceeding further with this part of dur subject, 
it may be convenient to give some^ brief account of the vegetable 
alkaloids found M cinchona bark. Previous to the di^overy 
of quinine by the French chemists Pelletier and Cavento’d in,1821*, 
cinchona bark had been used in pharmacy solely in its crude state. 
Attempts at analysis had been made from time to time, and with 
some degree of success. In 1790, FoUtcroy found a colorbog 
matter in the bark which has since been called cinchona red. In 
1803, the eidstence of quinic acid was discoveti^; and in 1816, 
Hr. Gomez, a surgeon in the Portuguese army, speeded in 
isolating a febrifu^ principle, the existence of which hid been 
previously suggested, and which he called cinchonine. Subse¬ 
quently in 185'X two other alkaloids 'balled quinidine and cmcAo- 
nidine were diseoverd by M. Pasteur, and from that time to the 
present, important steps in .analysis have been ma4d by Mr. 
Howard and Dr. de Vrij. It will suffice, however, for our present 
purpose to premise that all these four ^kaloids are found in 
different proportions in the bark of alm^ every species of 
cinchona. C, Caluaya and C. Succirudra are the richest in 
quinine; the grey barks of Huanuco in einebonine, and the Pitayo 
bark in qnmi(^e and cinchonidinei Afi these alkaloids crystajize 
as salts, cinchoni&e alone being insoluble in ether. As a medieme, 
the bisnlphate of quinine is preferred, the therapeutic projp^iea 
of the rest being not yet definitely determined. Cinchomdine is 
said to be ' only second to quinine itself in importance ^ a febri¬ 
fugal principle,' and it is acknowle^ed that ciiu^tune even 
may be advantageously used in the milder of intermittent 

w 
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ifever, and those fehiile aff^tiohs ini which cfcinmlant tonics arc 
indicated, , Its febrifugal VlrtueSj however, are oiily one4hird 
those of quinine; whde its tSxical energy contrast® remarkably 
with its therapeutic insufficiency. Br. ^^Baniell, when experi¬ 
mentally employing this , alkaloid iq lieu of quinine in Western 
Africa, found that its use induced vertigo and cerebral congestion, 
and the results of his experience are confirmed by the Council of 
Health of the French Army, On the other hand, Dr. Maephorson, 
who had lai^e opportunities of testing its properties in this 
country-, insists that ^its effects are precisely those of quinine 
without'the same deg^’ee of efficiency,' and in this view he is 
supported by Briquet and Howard. It is to be hoped that the 
question will receive furthei;. consideration from our most eminent 
physicians. It may he that cinchonine has only to fight over 
again th^jlfe battle against prejudice and opinion^,, which has been so 
often fought successfully .before, or the valuetof the grey barks 
may really be over-estimated. It is a fact, however, that they 
are lar^ly sought after for the Eussian market, and pending 
further investigation, we think the cultivation of this ^eeies should 
not be hastily rejected. 

With.\ regard^ to the production of the alkaloids in the jdant 
hut little is known at present, We shall eni^avour, however, to 
place our rejaders in possession of the main facts that have been 
discovered, bearing on this portion of our subject. The formation 
of the alkaloids takes place first in the leaves, and is subsequently 
continued in the bark, but although some cases were suc^jessfully 
treated at Darjeeling by an infusion of the leaves, Mr. Howard 
is convinced that they can never be made ,tq yield quinine. He 
succeeded, indeed, in extracting 1*31 perceutj^'of rough alkaloids, 
but th^y existed ^ in very intimate relationship with the green 
coloring matter.' It is well known thet climatic influences aid 
or retard the formation of the alkaloids. They are found most 
abundant% those trees which are at high elevations, and 

there can be no doubt that by judicious and scientific cultivation, 
a much larger proportion may be elaborated, than is possible in 
their primitive wild condition. In June 1863, in an analysis of 
a smali quantity of bark of C. Snedrnha from Ootacamund, cut 
in the second y^r’s growth, Mr. Howard succeeded in extracting 
4*80 per cent, of rough alkaloids, which on furfiher investigation 
yielded from §*30 to 3*40 per cent, of pure alkaloids, of which 
2*40 per cent, was quinine and cmchonidine soluble in ether. 
/ This result,' he writes, * must be considered extremely favorable.' 
' I have noticed/ he* continues, ' the product of tome fine 
qtdlls of ^outh American red bark as 3*60 per cent!, the Ikrger 
fcrk ifubh) of the same parcel producing 3*91 per cent, of 
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' alkaloids. Dr. Eiegel obtained from one ounce of red bark^ the 
' best quality, 4*16 per cjent. by Bq^^urdine's process, pr 3*00 by 
' that of Buchner. Of this, 2*0,5 per cent, soluble in ether T^as 
' reckoned as quinine, and the re^ was tet down ais cinchonine. 
' I have obtained a mpeh larger pdteentage from large and pfecu- 
* liarly fine ■ “ red bkrk,'^ hut I see no rej^on to doimt that even 
' this highoi? per centa^ would be attained in the East Indi^, 
' if time were allowed for the growth.^ And he was right; for 
in December of the same year, he obtained no less 6 per cent, of 
rough alkaloid from branches /.eighteen months old and under/ 
On further pur^cation the yield was 4*10 per cent, of quinidine, 
cinchonidine and quinine (the two former in larger proportion) 
and 0*9 insoluble in ether, making a total of § per cent. Again in 
Juno 1864, the ascertained yield of^iure alkaloids from 5 ounces 
of "dry bark, two and a half years old, was 6 per cent, in the fol¬ 
lowing proportions; quinine 3*14, cinchonine 2*16, dbchonidine 
0*8. Mr. Howard's anticipations have thus been fully realized. 

We proceed to notice the results of Dr. de Vrij's nhemical 
analysis. This gentleman, when visiting Ceylon and the N6il- 
gherries at the close of 1863, procured a quantity of specimens 
of cinchona bark and leaves, and "the result of his experiments 
was embodied in paper, which is valuable as containing the 
testimony of a scientific and competent foreigner to the success 
of cinchona cultivation in this country. Prom the bark of a 
stem, eighteen months old, which had* been thickened by moss. 
Dr, de Vrij obtained no less than 8*4 per cent, of alkaloids of 
which 2*76 per cent, was quinine, and 5*64 per cent, cinchonine 
and cinchonidine. But the most remarkable feature; of Dr. de 
Vry's^ analysis isd^e preponderance, in - which the a^loids are 
demonstrated to exist in the bark of the root. A healthy tree 
of C Suecimbra, 14^ months old, grown from a layer, six feet 
in height, with a circumference 4i inches at the base, yielded 
from its stem bark 2*65 per cent, only of alkaloids^ of which 
1*48 was quinine; while the root-bark yielded no less than 
7*51 per cent., 3*44 per cent, being quinine. Similaidy a plant 
of C. Qilkaya yielded only 1*89 per cent, of alkaloids from Ihe 
bark of the stem, and 3*1 from that of the root. The, stem of 
C. Pahudiana gave 45 per cent., and the root of the same j^knt 
1*55. C, Mkraniha yielded 2*79 from stem bark, and 4*16 T^om 
the bark of the roots. And these results are confirmed ” m the 
opinion of Dr. de Vrij by a specimen of South Ameriesa wicit- 
bark of C. Jjancifolia, forwarded to him by Ddbn^td, 
contained 8*66 per cent, of alkaloids. It is to he ohei^ed, 
however, that owing to the mode of analysis^ employ)^, ^ 
p<gcent^ of quinine exhibited in the above invelti^riqns is 
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acknowledged to be somewhat excessive^ while in some instances 
Bf, de was unable to ascertain iihe exact quantity, though 
its existence was.proved* 

Ihese results, however, are entirely opposed to all‘ Mr. How¬ 
ard's experience, who^ investigations on the root-bark of C. 
Galicaya led him to precisely, the oppofe conclusions. He ascer¬ 
tained that 1,000 parts of the root bark only yielded as much 
crystallizing ^ts as 400 parts of ordinary Calisaya bark, indica¬ 
ting that the latter was in such respects ten times more valuable 
tlmn the former. It is well knovm that the collectors in Bolivia 
adulterate the genuine Calisaya bs^rk with ^^t of tlie root, and 
that such bark3>ecause it is thus adulterated,not so valuable in 
commerce. But even supposing it provM^'^at the root bark 
will yield an equal or greater percentage of alkaloids, we are never¬ 
theless inched to agree with Mr. Howard that such a proceeding 
as the cult^atioh'of the plant for the sake of ^uch bark would 
be very killing the goose for the sake of the golden egg. 

Let rBSi* .now endeavour to estimate the chances of a return 
from the cultivation of cinchona, In September 1861, the Govern¬ 
ment of Madras, basing their remarks upon a minute by Sir W. 
T. Benison summed up the prospects of the experiment in the fol¬ 
lowing words. * Thus for an outlay of £3 JOO, and an annual 
' cha^ Cif about £1,300, tke Government wiSi have a Nursery and 
^and two plantations of ICO acres of cinchona. Each acre willcon- 

* tain about 700 trees, and each tree is estimated after (say) ten 
' years' growth to produce 51hs. weight of bark annually, for which 

* sixpence per Ib, is a low price. Taking, however, 650 trees to the 

* acre, and 3,000 lbs. weight only of bark, the annual produce 
'would kq 4^0,000 lbs', worth £1^,000,as the return on a capital 
'of £,%if^0, and A annual outlay of £1,300.' In the foBowing 
year, Sir William "Benison indited a second minute on the same 
subject <m which he writes ,—* I have proposed to plant 150 acres 

* annually, because, 1 am of opinion that the Government will 
< have to depend vei^ much, on its own exertions to provide 
(cmchona bivk to an extent at all commensurate with its con- 
fonmptioai If* perfectly true that many persons have aeked 

* for pkd^tej and professed their intention of making plantations, 
' but mokiagr to riie fact that they must under any circumstances 
«regain vrithout any interest upon their outlay for nine or ten 

* years, and that this outlay will amount with interest to about 
(£100 per acre, 1 do not think th^ any great extent of land 
t wBl be planted. Should the lopping and priming produce the 
r : quantity of bark anticipated by Mr. Mclver, the return wfll be 

to repay the capitm expended m about ten years, 
v^l^UBive of interest; but the supply will not be large enou^ 
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' to produce any great effect on the market price of quinine, 
‘ which will go on increasing untif the trees now planted arrive 
' at their full growth, say forty years, when the return might 
' amount to 40,000 lbs. of bark per acre, or for 180 acres six 
' millions of lbs. The cost to the Government will be at the 
' utmost, supposing there |o be no return , in the interval, about 
' £1000 per acre, and the return, even at present prices, would be 
' at least £16,000 per acre/ If this estimate be correct, the 
Government might shortly be in a position to pay off the Na¬ 
tional Debt; jfind, in the prospect of such enormous profit, it is 
difficult to see how^^ir WUliani Denison could, have doubt^ the 
success of cinchona cultivation^ |)y private enteri>|ise. That the 
fears he expresse^^^f on no solid basis, is sufficiently demons¬ 
trated by the fact that from Ootacamund alone plants have been 
destributed to upwards of eighty private individuals, while the ap¬ 
plications of many others have not as yet been complied jwith. We 
are of opinion however that a more favorable estimate * even than 
the above may be taken of the cultivation, in so far thafeft will yield 
an earlier return. We have already seen that bark two and half 
years old will yield as large a proportion of alkaloids, if not 
larger than American quill bark; and we may therefore assume 
that so far as the medicinal properties of the bark are Concerned, 
it will be fit for hse at three or four years of age. Now the 
plant from which this bark was taken was not more than six 
feet in higbt, and yielded five ounces of dried bark, while one tree 
in Ceylon has attained a height of .as much as seventeen feet in 
four years, with a corresponding girth of nearly thirteen inches. 
We shall assume therefore that the trees may be cut down at 
the age of four years, and that each tree, on the average, will at 
that age yield one lb. of dry bark. Suppojp theii we,invest in 
five hundred acres of waste land, and clear aim plant oiie himdred 
acres in each of four successive years, reserving one hundred 
acres for Buildings, Nurseries, and a permanent Seed Plantation. 
Setting our plants at six feet apart, ea^h acre will hold about 
1200, and we shall require about 125,000 plants for planting 
out each year. We, therefore, commence with a lakh and a half 
of plants, reserving 25,000 in our Nurseries as a propagating 
stock, which at the end of the fourth year may be pku^ out 
in the permanent Seed Nursery, and allowed to gtow without 
restraint. Our eaqienditure may thus be estimated as ffiUows 

Purchase-money of 500 acres of waste, at 
Be. 5 an acre ••• ••• - 2,500 

. Cost ofelemringthe same, at Bs. 20 an acre... 10,000 

^Puildings and Nurseries • * * • * • ^ 10^000 

• .... 

Carried over 22,600 
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Brought forward Rs. 22,500 
Cost of J 50,000 plants, at 4 annas oaoh ... „ 37,500 

Salary of a practical Oardoner on Rs. 200 
per mensem for four years ... „ 10,000 

Permanent establishment of fifty Coolies at 

Rs. 6 per mensem for four years ... ,,, 14,400 

Contingencies, say.,, ... „ 15,600 

Total Rupees ... 1,00,000 

Thus for an outlay of capital of about a lakh of Rupees or 
£10,000, we might have 400 acres under cinchona. Now what 
will he the return? By cutting each crop in rotation at the 
end of’the fourth year, thCtannual yield will be 1,20,000, lbs. of 
bark, which at six pence per ib would realize £3,000, or, if we 
assume that our-bark will fetch a shilling a jpound all round, 
which is not an exorbitant price, £0,000. Such, however, will 
be the annual return for four years only, after which the quantity 
of bark and therefore the profits will probably be doubled. 
The return may, however, be calculated in another way. Sup¬ 
posing our JbaVk, like the sample of yield 8 per Cent, of 

quinine, it Wi]| require , two pounds of hark to yield 1 ounce of 
quinine, the price of which, in England, is ten shillings. One- 
jfifih of that price is, therefore, not too high a figure at which to 
estimate the value of the bark to the cultivator. Deducting 
the annual expenditure, or Rs. 10,000 at the outside, we shall 
have a clear profit on our outlay of 50 per cent, per annum for 
four years, and upwards of 100 per cent, per annum afterwards. 
Of course these enormous profits will no sooner have been rea¬ 
lized, than hundr^ of capitalists will bp eager to engage in the 
cultivation; the increased supply will hfitre the effect of reducing 
the present monopoly prices, and considerable disappointment 
will be tjhe result. But this must necessarily be the case with 
every new branch of or commerce. It is the early bird 
that always gets the worm, and his superior energy and activity 
fully entitle him to it. 

It will be observed, tliat in the foregoing calculation, we have 
estimated the oidginal cost of our plants at four annas each, 
the price charged for them at the Government Nursery at Oota- 
eauiimd; it may be objected that the large quantity requi^ 
could not readily be obtained there, and could not be raised at 
that price by actual jwopagation. But to this we would reply 
that on the SOih. April 1864, the plants actually in the-'Oevem- 
htu^ries at Ootaemnund and distributed therefirom, had 
tiho Government only six annas each, aSid this cultivation 
Aes nu'account of the plants which might have been propagated 
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from those permmiently planted out, or which may have been 
propagated from those distributed at different times. Moi^ver, 
the average cost of each plant, is considerably diminished ‘ eveiy 
year as the stock increases, so that there is no doubt that the 
price of four annas a plant is now very much above the actual 
cost. But turning to our’ own estimate, suppose we purchase 
25,000 plants only, the quantity we require as a propagating 
stock, and assume that we can propagate at the rate of 5U0 per 
cent, per annum, which is not a very extmvagant hypothesis,... We 
shall thus have to pay Rs. 10,000, say, for another yearis manage¬ 
ment, and about Rs. 2,000 more as interest on our outlay, and the 
required plants will, still be raised for less than halt* the sum 
which we have entered in our estimate. 

It remains for us to notice the political aspect of the subject. 
We are not going to enter upon a discussion as to the morality 
of the proceeding! adopted by the English and Dutch Gover- 
ments in employing agents to filch*' from a jealous country the 
product of which it has hitherto enjoyed a monopoly. We 
certainly cannot approve the very questionable though straitlaced 
conscientiousness of Mr. Markham, who, while condemning 
the proceedings of M. Hasskarl as unscrupulous, pursued a 
similar course himself under, perhaps, exaggerated circum¬ 
stances. 

We are led to suspect that Mr. Markham's strict views of mora¬ 
lity are only assumed to exaggerate his own account of the diffi¬ 
culties he had to encounter, and as an apology for his want of 
success. We are of opinion ourselves,, tot the ignorance and 
apathy of the South American Republics, the utter carelessness 
about the subject in all the States but one,.ai^ in that one the 
most misguided legislatibn, afford a strong, if not a convincing 
argument, in favour of any policy which should h^ve for its 
object the abolition of a monopoly prejudicial to the health and 
convenience of the world. And it must, be borne in mind that 
neither the English nor the Dutch have ever intended to benefit 
themselves exclusively by the success which attended -their pre- 
datoiy expeditious, Imt have always been willing to assist other 
nations, as for instance the French in Algeria, in the introduction 
of this valuable medicinal plant. We may wish that our ccfllec- 
tions in South America had been made with the concurrence, 
instead of in the face, of the various Govemments-j but at the 
s^e time it was better that thef should be made under those 
circumstances than that they should never have been made at all. 

But another question arises, which, from the imj^rtance 
attached to it in eeitain quarters, cannot be altogetlier ignored. 
Has not the time arrived when the ^verriment should with¬ 
draw from competing with private enterprise in to cultivation 
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of dincjbona ? It will be admitted on all sides that the Gdverii* 
ment ivonld no longer be justified in maintaining its plantations, 
so soon as. there is a satisfactory prospect of ite own demand 
being adequately supplied, and this new branch of commerce 
placed on a sound b^^. It will be remembered that one of 
the chief arguments lor the introductlon"t>f cinchona cultivation 
intb India was the enormous expense, amounting, it was said, to 
as much as £50,000 per annum, to which the Indian Government 
was; subjected for a supply of quinine; fnd not only was this 
sum paid for the product* *^of a foreign country, but there was 
g^ood reason to apprehend a total failure of the sources of sup¬ 
ply. When'^he interest which Government has at stake is Oon- 
sidered, together with the expense which has already been incur¬ 
red in introducing the plant, it will scardely be urged that it 
should give'up the management of its own . plantations, until 
the success of the cultii^tmn has beed placed'' beyond a doubt, 
it should not be forgotten that so bng as the cultivation is on 
its trial, the^ Government has pl^ms<r advantages in making 
experiments and testing the variotjs theories put fortii, Not 
only are its resources more ample. But if is generally in a posi¬ 
tion to comifiaind the highest tdent and the greatest scientific 
knowledge. And"the cultivation is as yet an experiment only ; 
ned} a single ounce of quinide has yet been manufactured from 
bark exported from this cpUntrij^ Hie best authorities are not 
yet agreed on several injpbrtant. principles affecting the growth 
of the plant and the fonbation of the alkaloids in the bark. 
The natural GondirionB*"of clidiate, temperature, and elevation 
have yet to be determiimll, and it is impossible that any private 
planter or plantera^ould collect the necessary statistics for the 
determination o^these important qu-c^tions, with the same 
accmracy and completeness as can be done by the gpoverning 
authorities. And when it is considered that the resulte of these 
experiments are the common public property, and may be appro¬ 
priated by each indivmual planter, without his being subjected 
to the neces^^uy expense, we think that those who-are bond fide 
pladters^ and not mere speculatebs, will scarcely wish to see the 
Govemmedt reced.® from the cultivation for many years to come« 
That the enterprise will eventually succeed—nay, that it has 
alreadj^ succeeded beyond the most sanguine expectations, we 
ourselves have not a doubt. We anticipate with Mr. Thwaites 
that the export of cinchona l^k will ere long become one of the 
^ost valuable branch^ of commerce not only of Ceylop, but bf 
raty Presidency in Indian And, what is perhaps of more 
io^rtanoe, we are confideiit that the extenrion of cinchona 
jbti^vS^on prove to be a measure of incalculable benefit, 
to the natives of this country, but to the world at large, 
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AttT VII.—-1. The Gazeitte of hidia, 

T he Gazette of India publishedt, about a year ago, one of the most 
statesmanlike aad comprehensive enactments that has ever 
been promulgated in this much over-governed country. We 
allude to the minute by Ilis Excellen;cy the Viceroy on Canal 
Irrigation, in which he mles that all lands are to pay equal rates 
for the water they consume. The actual rule prqmtdgated in 
the minute is, that eveiy crop is to be charged at a certain fixed 
rate, Rs. 2^-4 per acre/ except sugarcahe, which is to pay Bs. 5. 
We consider charging by the crop instead of by^the year a mis'-, 
take,'and we think the charges altogether, are high, but these are 
mere questions of detail which can be easily determined by- 
enquiry and experience; it is broad principle of the rule we 
admire, and we think«that the same principle might be most 
felicitously applied to other sections of the administration. We 
will endeavour in this short article tq show how beneficially the 
principle woxild work on assessments in general all over the 
country. 

As our ideas, if worth any thing at all, can be interesting 
only to those who are acquaintd^ with the system of assess¬ 
ment as at present carried out, we will give no detail of that, merely 
remarking that it is said to be bfliged on facts as they exist, and 
not on any speculative provisions. Tlie main fiict, as will be 
admitted by every one practically acquaftited with agi'iciilture, is 
that no soil is worth any thing without wsHer, and on. this 
fact we base our theory, and assert, that land should be 
assessed at an uniform, but almost nominal rate, and moreover 
that the principle should be carried out in its entirety by making 
the taxon water an uniform one also. Thhf can only be done by 
fixing the tax at so low a rate that it shall be no bar to improve¬ 
ment. Adam Smith says, ^ tho.tithe which is bu# one tenth of 
* the produce is found to be a very great hindrance to improvement. 

' A tax, therefore, which amounted to one half must have been ai^ 

^ efiectual bar to it.' We will suppose a rate fixed for the whole of 
the cultivation in the country at lls. 10-14 per acre; and a tax ori, 
water at the rate of Bs. 2-8 per acre throughout the year, ixo 
matter how many or what kind of crops the land produei^. Our 
rates maybe too high or too low; this is a matter of Ae^il, 
and we are hut illustrating a principle. At the same titoe, we are 
of opinion that all lands worth cultivating shonld be able to pay 
double Chose rates as rent or net produce, as defined iu Thbmason's 

. X 
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directions to Settlement Officers^ paxa. 52, and tHat all labonr 
expended on lands that yield a ndiculotisly small rent is merely 
thrown away. Proprietors who are anxiot^ to keep idle lumdis 
on their estates under the^pretence of cultivating at 2 annas and 
4 annas per beegah, would by this plan have to pay a capitation 
tax per beegah for all such, at the rate of tSie difference between 
the actual rent and tiie lowest G^overntnent demand on cultivation. 
Moreover, land that is worth only a few annas per beegah is 
much b^ter left alone; it may improve if‘ lofb'to nature, but can 
only become poorer by having even the smallest crop drawn from 
it without getting any return. It.ofben happens that the popula** 
tion of ap estate is scanty in proportion to the cultivated land in 
it. In such a case it would be no loss either to the proprietors 
or to the revenue, if the cultivation were to be reduced in extent. 
The yieH of 100 acres, well-cultivated, would be equal to that of 
double the quantity poorly so, and it would be better that labour 
should be conceukated on the good lahds of an estate, than dis¬ 
sipated on the bad lands, for it should alleys be borne in mind 
that it is the.<labour and not the.soil Initt gives the increase. 
"Whilst, however, fixing uniform rates for every beegah of 
cultivation irrigated and unirrigated tl^oughout the country, we 
would not be understood to mean that a proprietor, whether of 
live beegahs or of 5,000 adres, may not let land at as low a 
rate as he pleases, but simply that ou every acre of cultivation in 
his property he must pay a certain *Bxed rate to Government. 
And here we call in the aid of J. S. Mill who writes thus:— 

* vfhenever in my couhtiy tlie proprietor, generally speaking, 

* ceases to be the improver, political economy has nothing to say 

* in defence of killed property as there established. In no sound 

* theory of private property it ever contemplated that the 

* proprietdr of ^land should be merely a sinecurist quartered on 
^ it }* $nd agmn, ' to be allowed any. exclusive right at all over a 
' portion of the common %iheritaiice, while there are others who 
f have no portiou, is already a privile^. No quantity of move- 
^ able goo^,^ which a person acquire by his labour, prevents 

* others &pm acquiring the sai^e by the like means, but from the 
' very natere of Jhe case whCever owns land, ke^s others out of 

enjoyment of it. Thp privilege or monopoly only defen- 

* sibk as a nepesskry evil: it becomes an injustice when carried 

* to any point to which the com^nsating good^oes not follow it.' 
Government, therefore, has the undoubt^ right, as it has the 
undiluted power, even to alienate, the estates of those who are 
proprietors only in name and not in duty. The same, principle 

; applies te the proprietors wko axe refiactory or imbeeile,fpr * the 
^ {inbciple of prcq}erfy gives them no right to the ]8nd> but only' a 
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' right to compensation for whatever portion of their interest in 

* t^ land it may be tiie policy of ihie State to deprive them of.' 

We think it will be found ihat the rates we have proposed leave 
an ample mai^n for the recognition of claims to hold at favour* ' 
able or equitable ratesj whilst they do not impose a burden upon 
industry, or bar improvement. 

It is an established!^’fact that in almost every village/in the 
country, lands (we .do not mean soils) am divided into classes. 
These classes are generally three in number. The first class 
comprises lands lying close to habitation, and which are easily 
reached for 4)6 purposes of manuring, cultivating, and watching. 
These generally feteh the highest rents, and are defined by words 
meaning * revenue payees^ * manured kinds,* &c. The lands 
composing the second class are more remote from habitations, 
fetch lower rents, and are indicated generally by terms 
meaning, * middling * fixed rents* "&e. The third class 
lands fie more remote still, and are styled ^lesser rends* 

* outer twigs* * single erdps, furthest off* It is a pre¬ 

valent idea that the firs,t class, lahds invariably fetch the highest 
rents, the second classless, and the third clasG^least; and suck 
will he found to be the case as long as enquiries ^ confined to 
unirrigated land, hut thc^ontrary, when once the t^t of irriga¬ 
tion is applied. For instance^ unirrigated lands of the first cl^s 
in a vfilag^, may fetch rents at B. 1-12 per beegah, second class 
at B. 1-8, and third class ^t B.1-4, but alongside of these veiy 
lands, irrigated lands of the first class will fie found bearing rent at 
Bs.3-12, second class at Bs, 3-8, and third class at Bs. 3-4 per bee¬ 
gah. Iftiie rainy season has been a good One, the unirrigated lands 
are tolerably cultivated, and bear very gfood crops; if there 
has been a failure in the rains, they are left fallow. Lands of 
the fiist class l 3 nbig most convenient get mesre or less manure, 
and bear consequently better crops than lands of either of the 
other classes, but there is,, not such a difference either in - 
their yield or in their rents as to jultify'a marked difference in 
the rates put upon them. In the same manner irrigated lands 
close to habitations may be universally manifred, 11101*6 

highly cultivated, and better watehed, than those at a dis¬ 
tance, but almost all irrigated kpds are more or less manured^ 
and althou^ the yield of Sie better manured and more highly 
culfavated fields will of course be better than that of others not 
so favoured, the difference in yield and in rents is not such as th 
justify a sensible difference in the rates thfiy have respectiyely 
to bear. We are writing about facts in generm and not about par- 
tkmlar oases. Many villages have a few fields ^wh^ ate said 

bear 8a|>erior crops,i/aad which bear propoltioikbly higher 
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Near very large towns likewise some extent of land fetches 
a rent which is clearly exceptional, but sn^Ti may be looked on as 
the upper ten thousand of cultivation, and no sehetne of finance 
based on the taxation of an aristocracy could be successful. The 
tax that pays best is the one that reaches the greatest number. 

Some districts are niOTe favoured than others in the matter of 
rain, but none arc so much, so as to do away entirely with the 
necessity for irrigation, and regarding this it is necessary to 
lay down certain general' rules. Ffa: instance, a field watered 
once, shotild be charged the same as one watered several 
times during the year j the cost forthe former iiriga- 
tion Would (Be slight w^hen compared to the expense 
incurr^ 'on the latter, hut, by fixing the water rate so 
low as to leave a* fair margin of profit, even when the 
outside expense had been incurred, the possibility of hindrance 
to improvement by the imposition of the taX is avoided. 
Actual facts are th^ true criterion by which to test the soundness 
of a theory, and the tOuchstone^.^applieable here is the amount 
of high rented lands to he found m a village. No number of 
houses and no amount of population in n yp^age will produce high 
rents where there are not means of irrigation; but produce the 
means of irrigation, and you create houses, population, and high 
rents, provided the land be not monopolized. Hence, all calcu¬ 
lations based only on the number of houses, inhabitants, and 
cattle in a village, are utterly W'^orthless when looked at through 
the medium of facts. Bifferen(^ of soil having, we contend, very 
little to say to difference of yield when water, labour, and manure 
are procurable, and a plentiful supply of the first quickly creating 
the two last in populous districts, it follows that where the land 
is not monopolized> there is no hardship in fixing an uniform mode- 
ra,te rate on all soils. A far better-founded objection to the plan 
would he the prdximity or remoteness of fields from the habita¬ 
tions of cultivators. But small hamlets are springing up on 
laige estates all over the country, even in places where fields 
aa.‘e too remote to be manured, but'can get a plentiful sup¬ 
ply of water. W e would have it jpmembered, that we have proposed 
oiuj a water-ratej^not a manure-rate,sone that, we believe, all 
irrigated lands can^^y without burdening them so as to stop 
^1 attempts at irri^tion. It would be in our opinion most ini- 
politic to assefes all lands according to their yield. A very larger 
margin, indeed, must be left for both the proprietor and the 
cultivator to encourage tb^..to do tiieir best^by the land. . Tliat 
Bptethmetxt gets a half of even fihe net produce of the land, 
V ^en im capabilities are made the nlost of, we consider as altogether 
k ^Sihera,and we belieVe, were it otherwise, no assessment woiild 
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stiimd. Some idea of the kind originated^ we think, in the time of 
Akber Shah, and the delusion has been perpetnated through 
successive generations of officials to our own time. In Som« 
cases, the proprietor, in the shape of seer land, and, in others, most 
justlj)'’, the cultivator, gets the bulk of the produce of estates or 
holduigs. 

"We consider it a mistake-to assess culturablo lands at all, Tlie 
discrepancy between the revenue survey and assessment survey 
areas of culturable waste, ip a striking proof of the difference 
of opinion existing as to what lands are capable of cultivation 
and what are decidedly barren. Enins and sites of old cities are 
invariably entered in all returns as barren, and yet we have seen 
the finest growth of tobacco and other Valuable crops on such 
sites. Oosur lands are also always rijturned as barren, and yet 
if they can be kept under water for two years, they will bear 
a good crop of rice in the third. These are extreme cases, but our 
remarks are applicable to many others. ;; 

Nor do we think it sound policy to assess an estate according to 
its capabilities of improvement. We consider this a speculative 
provision totally at variance wiih common sense. If the demand 
for the produce improVife, or il' from any other cause the condition 
of the people is bettered, the desire of accumulation follows as a 
natural consequence the fiicility lor gifatifj’ing it. It is certain, 
however, that the yield of land cannot be increased without irriga¬ 
tion, and every acre brought within its roach increases the Govern¬ 
ment revenue. As to improvemeniin the mode of cultivation, that 
must always be due to industry and knowledge, which, in thip age 
of enlightenment, are considerd to be beyond the pale of tiixa- 
tion. ** 

If our principle be admitted to be good, the details would not 
be difficult. The proprietors of an estate should be bound, to 
submit a statement of the cultivated and irrigated area within it. 
The conectness of this statement could easily be tested, and false 
statements should be treated as attempts at defrauding the Govern¬ 
ment of its revenue. Although the same fields may not, he culti¬ 
vated or irrigated every year,jBtill |;he average amount of cultivation 
and irrigation in a village remliiw the sam^, and this average 
amount should be the amount taxed, and pro}>rietor should 
give notice of increasa and decrease of either or both. It is etisy 
enough to ascertain how many beegahs of land are under cut 
tivation, or have been irrigated during the year, but it is next 
to im^iossible to gay what the yield of a field may be !even 
approximately; nay, it is notorious that the same field^teldom 

S ' ' Is an equal crop for two consecutive years, even in the same 
B* 
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, 4b determine the di^ieiiee m i^e qtudi^ of soils k l^ie 
liioit ditiSoaH^ ae it is to a <K)iudle3itibt]a ni^ i»oat Harasekiii^^ 
im|KM»ed the assessing olicer^ A^ost aU classes 
combine m deceivmg or in attempting to deceive him^ Somej, 
ev^ agriculturists, through^ ignorance, but the majority, be*- 
cause they believe it to meir interest to do so. It is a well- 
known fact, and it is not a surprising <me, that many officers 
engaged upon assessment duty, have nev^ had an opporibrnity of 
studying agriculture either practically or theoretically, and 
although a well-educated man may have a very, good idea of the 
generd constitution of sods, the more he has read oil the subject, 
the more convinced he must be how difficult the practical applica¬ 
tion of .that knowledge ia With the number of works which have 
been published. on llgricultuval chomistij. His not much for any 
one to be able to say of what a soil is composed, but these very 
works teach us tliat although ' the general composition of a soil 

* and its connection with one or other of the different classes of 
' sods may, in some measure, be judged by examining it in 
' the ordinary manner,—^by' its colour, texture, the characters of 

* the stones it ^ may contain, the quantity of organic matter, 
' &c.,—to be bble to speak positively on this subject, it is 
' necessary to ascertain the precise ctunposition of the soil, and this 

* can only be done by a chemical anfdysis. But a chemical 

* analysis is of very little use unless it is complete, and the more 
' valuable parts of the soil are accurately determined ; and this 

* operation requires much care even in the hands of an experienced 

* chemist.'* AgrichUhral Chemistiy teaches us, that, * with, a 
’ greiat amount of labour and expense, clay soils become exceedingly 
'fertile, and return a goMprofit to“the cultivators, since they 
' require less in thSS i^pe of manure than most other kinds of sod/ 
that 'sandy soils are light, porous, deficient in retaining mois- 
' ture, soon suffer from drought, and by heavy rains are deprived 
' of the little valuable matter they may originally contain; that 
' lime soils are a most extensive class,' and that ' soils of every 
'degree of fertility are iMuded ip'this division. The greater 
' nmpber of lime soils are poor, thin soib; some of thSem, however, 
'are exceedingly good soils, and remarkable for their fertility/ 
Under such ciroumstmices, who can recommend that classification 
of soils should he,, one of the bases of t^e assessment ^^stem ? 
Such classification is of the utmost benefit to the interests of the 
proptieter and the cultivator; but it constitutes mmutioe into which 
•^vmiment, in our opinion, have no necessHy to enter. Moreovmr, 
itiU we, introduced the systintn of minute classification, the nativei^ 
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ha^ »(> idea Osf ihe mea&liigs of temis 
use in maiB.^ distrusts, lliey had wor^ expressiTOof o^y 814 
Blind and lime fkuuiurj ana of org^nio matter^ and no wonder 
they should, as these are the four pri^ipal^constituents of nearly 
all s(dls. O^ey had also a term or Wsos for barren lands, and 
for a peculiar soil found in boggy, undrained lands, which, we be¬ 
lieve, to be the noxiomi sulphate of iron, which, agricultural 
chemists assert,'- exerts kuch an injurious effect on vegetation. 
Whatever it may be, all kinds of rice flourish in land strongly 
impregnate with it>, and it is used by potters in con¬ 
junction ’^th * Hay,* which we have heard called muriate of 
soda, for the purpose of colouring the earthen vessels in com¬ 
mon use all over t^p country. Many assessinent^pfficers must 
remember how often thl^y have, been harassed by the obstinate 
assertions of interested parties, that the soils of contiguous 
fleids, of which the rents varied considerably, were different in 
their constitution, whereas the difference in rent was attributable 
to the castes of the holders, and not to the quality of the land ; 
and how often they have been astonished at the ^iterated assur- 
auces of villagers who were old enough to kno#, and who had 
passed their lives in cultivating such very fields, that they could 
not point out the difference between land in which transplanted 
rice can be raised, and that in which rice must be Sown broad¬ 


cast. No more satis&etory answer could be got from them, than 
that in the one transplanted rice can 'be raised, and in the other 
it cannot, and that this knowledge is traditional. And yet in 
such lands, the practised eye readfly detects a difference, and the 
firmer soil of the two fetches a muchihigher rent than the other, 
and is entered in the assessment returns as irrigated, whilst the 
other appears as unirrigated land, but neither of them is so poor 
as not to be able to pay ihe low uniform mte we have pro¬ 
posed for all lands, and the richest is utterly useless unless 
irrigated. Hence, it is apparent that the result of all the assess¬ 
ing officer's labour, anxiety,* and knowledge e^ined, is the oon- 
vicrion that assessing by clmifidation of scffis is a mistake, for 
that in very many cas^, the lan^ said to bear inferior crops, 
are no way different in bompositioh m the good-bearing lauds, 
but that meir situation with regard to facilities, for manuring and 
irr^tion is against them. 

The main question is, would the water rat% we have propo^ 
deter individuals from improving the means of in^ation 
throughout the couhtiy ? We believe not, because if an ujufbrm 
rate were once established, the capitalist would mmdy calculate 
whether it wotild re-pay him to invest his money in such an 
undertaking, and the poof,, ignorant, religious, or ffinaticid are 
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f aided by far different motives in the disposal of their super* 
ttous means, than any communicated to them through the chan¬ 
nels of official routine. 

It is a favourite theory that little measures of relief and atten¬ 
tion to infinitesimal minutite, often afford or produce great 
results, and our attention is“ drawn to the fabric of the British 
constitution, which has been patched tliat the colour of the 
original grounding is scarcely disceniible, or to the wonderful 
tenant-properties in Switzerland, which atje so subdivided, that 
it is difficult to understand how they support the numbeis 
dependant, upon each. To these arguments we reply, with a lec¬ 
turer oii the ‘ Science of Ilistory' at the Royal Institution about 
two years ago, that * the <?bndition8 of human problems never 
repeat themselves, ^ neither doete. history repeat itself in 
modes of thought, nor are the wimcedents of the countries 
named apposite to the question we are considering; and 
above all, those couhtrics are, peopled by races of freemen who 
have always beim’Tree, "and ■ who have for a very long 
period of time legislated for themselves through representatives 
elected by themselves. Wo arc willing to grant that great results 
often follow the system of what we will term piecemeal legisla¬ 
tion, but we deny that they are caused by it: it can be, at 
best, but an aceessoiy. For instance, if C^vernment were, in 
any district, to ,.^ive notice that laiiU irriga,ted from wells 
newly made were “hot to be subjected tcT increased rates during 
the currency of the existing settlengtent, and a number of wells 
were to be constructed during the n'ext five years, far exceeding 
the number made in any hthcr^, five years previous to the 
notice, it would get credit for a result due, most probably, to the 
generally increas,5El prosperity of the country, or to some principle 
funded on a broader basis than sT:^h an order could be. Fo r, if we 
examine the probable |)ractieal eftect of such an order we find 
that it would he most unfair in the working. Were such an order 
issued at the commencement of a settlement, of, say, -thirty years. 
Government would be a great loser, the holders of fields watered 
from wells so favoured would be great gainers, whilst the whole of 
the wells naight have become useless by the end of the term of 
settlement, and the lands irrigated from therti for so long would 
remain assessed as unirrigated lands. Were such a notice issued 
Within a few years of the close of settlement, it would not be 
sufficient inducement to counterbalance the prospect of gain held 
out by waiting tUl the corimaencement of a new term. And, under 
, ,circumstances, would not those cultivators liave reason to 

whose lands are irri^ted from wells, dug from year to 
^r. Of from pools of water whose beds have to be periodically 



excavated ? We liold to principle that where money is, it must 
and will circulate, and that no amount of official inducement will 
produce what It requires capital to create. 

The tendency of the theory above indicated would be to suggest 
that no private efforts at irrigation should bo taxed for a certain 
number of years after their application, anff to repudiate entirely 
the idea of an uniform rate upon land, on t)ie ground that it 
must bear unfairly eithet' on the cultivator of very poor lands, or 
on the Government, revenue, if reduced so low as to meet the 
capabilities of such lands. We have already shown how unfair 
such a rule with reference to irrigation would be, and we will now 
examine the question of veiy poor lands. No one can for a 
moment suppose that land, which will not hond fide fetch more 
than three annas gr six annas per acre, is capable of 
supporting an infant, much less even an emaciated calf. Then why 
have 'we such an extent of land in the country held at these 
ridiculous rents? For many reasons. The 'cultivator, who 
holds some • of the best lands in, a village at an exorbitant 
rent, but still finds them so profitable that he will not 
give tliem up j or in consequence of associations connected with 
them, or for a hundred other reasons, manages to get a few acres 
of far outlying land at a mere nominal rent, and uie proprietor 
who has no other applicant for them, is only too glad to lot him 
have them, as they retain to him a valuable contributor to his 
support. Or, it may be,jthe cultivator, a thriving man, has got a 
little capital and is bitteri by a desire to ^speculatCi Or the lazy de¬ 
pendant and hard-working labpurer liave both of them claims on the 
proprietor of an estate, whira are most easily and economically 
satisfied by the grant of a fjew acres 6n the confines of it at a 
mere nominal rent. Or again, the claims of religion or the claims 
of superstition have made good theg footing on a demesne, and 
are recompensed with the wages of labour even as the drone for 
the worker. We would not depiSve tihe proprietor of the privilege 
and the pleasure of distributing his property as he chooses; 
A proprietary community might equsdize their burdens and 
distribute their profits among themselves to the utterjfhost far- 
thing, but they should not expect, nor did they before our time 
require, the Goverment to do it for them. With reference^ to 
this point, though we are not prepared to say that comraunim 
in a limited sense is not a very good system for those who like 
it, we think it would be an absurdity on the part of a 
of a .Government to press a principle for which we have no kmd 
of precedent, even in nature, for as the natives say, the fingers of 
our han^ even are not .of equal length. We a^e wdl aware that 
ibis is not according to the * true idea of distributive justice. 
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<K)iiiists,notii^ imitating, but in redressing, tlie inequalitleA 
and wrongs of nature, but for sucb a consummation, we must 
wait till tlie stronger and more powerful sections of mankind ^ 
willing to make sacrifices, which will reduce them to a level with 
their weaker or less fortunate fellows. But whilst allowing proprie¬ 
tors full 6N(?ope for the exercise of all the higher attributes of human 
nature, we would not expose them to the temptation of so doing at 
the expense of their honesty, by putting it into their power to sus¬ 
tain friends and relatives, or the poor and needy, who have a 
right to look to them f or support, on lands which woiild otherwise 
be paying revenue to Goveriiment, for we still contend that it 
would npt l>e worth the while of the most abject to cultivate 
lands, whicli would jxothond fid-e yield a rent equal to that charged 
by the Government rate for* unirrigated land. The proprietor of 
a large estate can afford to let much land at this rate, making up 
for the deficiency here by the surplus elsewhere.* But the proprietor 
of but a few beegahs has to pay no rent, but only this rate to 
Government, and he need not, unless he wishes it, allow any one to 
intercept tlie produce. It is no disgrace to a poor Bi*ahmun or 
Bsypoot to dig a well or to manure a field. The only thing 
connected with cultivation, they are prevented by their castes 
from doing, is holding the plough. 

There are three questions which very naturally suggest them¬ 
selves on the introduction of a proposal like ours to public notice. 
What is the necessity for it? Would the revenue suffer ? Would 
the people like it? Some of the reasons for the necessity we 
have already detailed; others are the enormous expense which 
has already been incurred, and which is still being incurred, by 
the present system of assessment, and the necessity for which 
would be entirely done away by our proposal; the peculiarly 
heavy incidence of the present md tax on the most industrious 
classes, and the want of any kind of standard, by which our 
resources with regard id land revenue may he computed. 

From the returns of several districts in our provinces, 
which have from time to time been published, we are led to think 
that the revenue from land would be much increased by the 
adoption of the rates we have proposed,and we believe that all classes 
would most cheerfully acquiesce in the proposal, were it only with 
the view of securing exemption from the inquisitorial examina¬ 
tion into their means, to say nothing of the trouble, vexation, 
and oppression, to which they are exposed W the present 
system of collecting statistics for assessment. The fixed assess¬ 
ment upon land should not be regarded as a tax, but as a rent 
charge in favour of the public; and the 'tax upon water cannot 
be oouaidered a tax upon industry or improvement, but upon 
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capital;—which is not objectionable^ sro long as the payer can 
estimate what portion of it he will be allowed to keep. 

We have purposely regained |rom any but the slightest allusion 
to rightsdn land throughout this article^ for though we are well 
aware that consideration of such nghts is one of the first duties 
of an Assessment Officer^ it is our opinion that such should not 
be the case. 

Together with the Government demand, a certain sum amount¬ 
ing to about one per cent, is collected for local purposes, such as 
repairs of district roads, education, &c. This we consider a mistake. 
Such collections should be made, and their expenditure regulated 
by the p^ple themselves, under the control of district officers. We 
do not think we make half enough use of the people for the manage¬ 
ment of what are realjy and truly their own affairs. We go further 
than this. We think that in both civil and revenue cases, disputes 
between natives should, in all possible cases, he decided by punch- 
ayut or arbitration, and in this opinion we are supported by the 
authority of some of the best judicial officers that the Indum 
Civil Service has ever produced. 



4^4 


Abt, VIU. pmr U Sieur de la BowrdmmUt twee 

lea pieces justificatives, P^aariB, 1760, 

8. Supplement au mSntoke du Skur de la Bourdon^- 
nais> Paris, 1751, 

3. Pieces JusfiJicaihes supprimees par le Sieur de la 

Bourdonnais, Paris, 1761. 

4. Betlre h M. de ^ ^ sur le mdmire du Sieur 

de la Bourdonnais. Paris, 1751. 

5. Me moke pour le Sieur de la QatinaiSy CapUavne 

du Vaisleau dans Us Indfii. Paris, 1761. 

6. MSmoire a consuUer pour la famille du Sieur 

Bvpleix. , Park,. 1751. 

7. Second Mdmoire a consuUer pour la famiUe du 

Sieur Bupleix. Paris, 1751. 

8. Observations sur les dmx Mimoires k consuUer 

distribues par la famille du Sieur Bupleic. 
Paris, 1751. 

9. Memoire pour le Sieur Bupleix vontre la compag- 

nie des Indes^ 0 oee les pieces justificatives. 

Paris, 1759. 

• . 

10. A Voyage to the Mast Indiesf by Mr, Grose, 

2 Vols. London, 1772. 

11. A llis^rg of the Military Transactions of the 

British Nation in Mdostan from the year 1745, 
by Robert Orme, Esq., F. A. S., 1803. 

12. Jlistoire de la conqfkte-de VInde par VAngleterre, 

par le Baron Barchou de Penhoen. Park, 1844. 

13. IndCf par M. Dubqis de Jancigny, Aide-de-. 

C^inp du B/oi d^Oude, et par M. 'l^vier Ray¬ 
mond, Attach^ A FAmbassade do Ciiine. 
Paris, Finn in Di^ot Freres, • 1845, 

14. A Gazetteer of Southern, India, by Pharaob & Co., 

Madras, 1855. 

3 5, The History of British India, by Mill and Wilson 
* in ten Volumes. London, John Madden & Co., 
IteadenhaH Street, 1858, 

16. The National Beview, Volume XV, London, 
Chapman and Hall, 198 PicoadUOly, 1862. 



m 


17. Nmvelk MiograpJiie (Mt^ah, ies ien^ 

lesplus fsmUs jusq^ nos Jours, "Paris, Pjr- 
min Didot i^res, 1B62; 

T he eight fifhips which formed, after the repulse of jfche Engh^ 
fleet, the squadron commanded by La Bouidonnaii^, hnchor- 
ed off Pondicheiy on the evening of the 8 th July, 1748. 
*The meeting between the Governor and the victorious ad¬ 
miral was cordial.t There was no reason why it should not be so. 


In all the histories, English as well as French, which have dealt with 
the relations between Dnpleix and La Bonrdonnais, the writers have scrupu¬ 
lously followed the version published by the latter. It was reserved for a 
writer in the National Bevicwt who had access to the unpublished documents 
in the Pondicherry archives, to prove,—a# he has proved most clearly,—that for 
upwards of an hundred years the world had been under a false impression as 
to the respective merits of these two famous men in this particular instance. 
It may be asked, why, under these circumstances, Dupleix was himself silent. 
The answer is, because he was condemned to silence by his Directors, and they 
had not the manliness to clear him. This fact is evident from the following pas¬ 
sage, extrSteted from the memoirs of Dupleix, published iu 1759, long after the 
appearance of his rival's memoirs, and at a time when he himself was under¬ 
going the severest persecution at the hands of the Cou^any. Even then he 
would only allude to the transactions he had had with La Hourdonnais in the 
following cautious manner :—'* Tho Company knows with what ardour M. 
‘ Dupleix supported the project formed against Madras, and with what zeal he 
' seconded M. de La Bourdonnais by the promptitude with which he made, 

* under very difficult circumstances, all the preparations for this important 
'expedition. It knows also bettefihan any one, what was the true cause of 

* the contests that ensued between M. de La liourdonnais and him, after the 
' capitulation of that place. But M. Dupleix respects too much the orders 

* of the Ministry ana those of the Company to dare to publish that tohich 

* he has been enjoined to bury in the most profound secrecy, and whatever 

* interest be may have in justifying a conduct which he is well aware many 

* people have condemned, thiii motive, all-poweiful though it be, will yield 

* always to the law of duty* 

This is the lofty language of an honest man. Tet for this noble devotion to 
duty, the reputation of Dupleix, in this one particular respect, has been calum¬ 
niated for an hundred years. Ho hasheen called jesilous of La Bonrdonuais when 
he aided him to the utmost of his power, until jealousy for bis country’s interest 
forced him to discountenance his. proGeeding.s; he 1 ^ie» been accused of break¬ 
ing his plighted word when he had never given it*; of base and.4iBhonoar- 
^le conduct, when he acted an honourable and far-seeing statesman. 
The archives of the Company viiraicate him completely. Dupleix died the 
year after the publication of his memoirs. Having connivod at his being 
slandered whilst living, the Directors perpetuated the infamy by leaving the 
slander uncontradioted after his death. A revolution^ was indeed required 
to purify Franoe from the foul and corrupt atmosphere inhaled and breathed 
out by her governing classes,—^from King to East India Directors,—during 
the greater part of the eighteenth century. 

t La Bourdonnais asserts in his memoirs that he was received in an tmbs- 
ooming Qpm dicente) manner ; but even if it were the case, it doas not ap¬ 
pear, ifwemayjndge from the correspondence, to have affected the finendly tmins 
upon whirii ho consorted wifli Duplex ^r the first fow.days niter his arrival. 
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for they were striving alike after the same object,-—an object wluch 
could be attained omy by their miftoal co-operation. La Bour- 
donnais held an independent command, but on the continent of 
India he was subordinate to the Council of Pc^ndichery.* In 
the contemplated expedition, however, against th® English, Du- 
pleix was very willing to give up the entire control of the opera¬ 
tions to La Bourdonnais. He was mainly anxious to see that 
the operations themselves yirere well-matured, and he was naturally 
resolved to hold in his own hands the supreme political power. 
The correspondence between the two had been conducted, as we 
have seen, in. the most Cordial maimer. Dnpleia: had declared 
that the iiQnour ol success would belong to La Bourdonnais; 
that he iwtould use every effort in his power to contribute 
to that success. He had added: ^I shall^teera myself happy 
‘ to have contributed to it by causes which will only 

* derive merit from your conduct and its happy results, 

* for which I am ardently desirous, I hope that my pre- 

* vious assurances, as well as this one, will convince you of the 
' light in which I regard the question. I feel too much the 

* importance of our union, not to give myself entirely to bring it 
' about. Have no fears, therefore^ on the score, but count on 

* me as on yourself.^t La Bourdonnais had replied in similar terms: 
' Be assured,^ he wrote from the Malabar Coast on the 21at June, 

* that my conduct will be guided as much as possible by your 
' counsels. I burn with impMience to embrace you, and to con- 
'ault with you measures for repairing our losses.' There cer¬ 
tainly seemed no reason why these two men should clash. 

And yet there was seen here, what thp world has seen so often 
since, an examplfe of tlie extreme difficulty with which men of 

.. - ■ . . 'A . _ _ __ 

* The order sent from Paris to La Bourdonnais in 1741 provided, that 
whilst under all circumstances be was to command on the seas, his control 
over the land forces, in any French settlement beyond the limits of the 
Isles, was dependent on the authority with which the local Councils might 
invest him. Extrait des ordres du Ministre 16th Janvier 1741. But the 
orders of 174s *tiU less fevourable to the independent action of La 
Bourdonnais. ‘The Company considers* wrote the Controller-Gleneral 
to the Oounoil of Pondichery on the 6th October 1745, ‘that it is fit tod 

* proper that ihe Commandant of the squadron should be present in the 

* superior Cooneys that he shoidd be summoned to them, when any mili- 

* tary expedition is disoussed in which this o£^r is to take a principu part; 

‘ that he should have a deliberative voice. But it requires afso, that what- 

* ever matters ma} be deHberated. whatever the resutt of the delibera- 
ftion, the opinion of the Council be.< carried out by him witiiout obstadle 
‘orimpediment,even though it should be a question of disptMing of all 
.* the vessels of tbe Company jwhich he oonunands.'* Reference to the bear- 
iii|f of these orders, 'the time when they were reemved, will *be found 
Ih^er on. 

f Bated aatd April, 1746 , tod i^ived by La Bourdoniuda at Kahd. 
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action^ accustomed to comm^d,*—>to plan as well as to execute, 
-^sal)mit to a superior authority. 'Oiey will obey, it is true, 
a man of acknowledged genius, in whose hands are vested irres¬ 
ponsible power. Thus Massdna and Ney, Soult and Souchet, 
acknowledged Ihd obeyed genius and' power, combined in the 
person of Napoleon. But away from the influence of his presence, 
Ney chafed and grumbled when placed under the orders of 
Massena, and even Sii5hchet, able as he was, refused to make a 
movement which wbiild hive given to the fench army a great 
superiority over Lord, Wellington, when, as 4 consequence of it, 
he would have been brought under the orders of Soult. Perhaps 
it was, at Pondichery in 1746, that La Boutdonnais^ conscious 
o^ his own abilities, felt a revulsion which he could hot control 
at being called upon 15 work under one, who was known to 
fame , chiefly as a successful merchant and tmder, and whose 
skill as a manager of men he had had no opportunity of testing. 
This is certain, that La Bourdonnaishad not beep long on shore 
before he began to adopt a line of conduct entirely inconsistent 
with his well-known character for enterprize, to show doubt, 
hesitation, and uncertainty, to refuse to move on an expedition 
without positive orders from the Council, of which, in virtue of 
his commission as Admiral, he was a member, to decline even tO 
make an election of the two alternatives which were presented to 
him,—to go in search of the English fleet, or to sail at once for 
Madras. 

The taking of Madras had been all along regarded by 
the two French leaders as the first fruits of a decisive victory 
at sea. A very few days after his arrival at Pondichery, .La Bour- 
donnais addressed a lengthy letter to Dupleix on the subject of 
his plans, and he thus alluded to the project regarding Madras; 

* At the time of our former squadron of 1741, you know 
' what designs -1 had formed upon Madras. Eqpouraged by 
' M. Dumas, to whom I had communicated my project, I 

* begged him to communicate it to you, at the time of your 
' installation. You approved of it, and made preijarations which 

* the continued peace rendered useless. Since the outbreak of 
^ war, persisting in my first design, I have imparted it to you, 

' begging you at the same time to add to your former preparations, 

* others to facilitate our Success. * ^ ^ * ^y plan is to 

* destroy or disperse the English squadron, if it Be possible; 

* fhe capture of Madras must result.^* 

The reply of Dupleix was couched in the same spirit. 

' Your idea regarding Madras, * he wrote,f * is the only one 


• Dated i^th July, 1746. 
f Dated aoth July, 1746. 
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*^s:pemei$, restore the honour of |he nation^ and |>rocure 

* for this colony a more solid footing than. hithortO), 
*This enterprise is very easy, and yonr. forces are more' 
•^than sufficient to carry it out, hut it cannot be attempt- 
'^ed with safety, before the English squadron is destroyed 

* or beaten/ As to the treatment Of Mad^, in case it should • 
fall into his hands, La Bourdonnais had thus, on the 17th 
jTuly, addressed the Governor-Goneral! * If fortune favours 

* you,’ he wrote, ^-what do you think we ought to do with 

* Madras ? My idea is to take possession of arid carry off all 

* the merchandise we may find there, and to ransom the 

* remainder; for if we should raze every stone in the town, it 

* would be re-built in a yeafc, and MadrdI wpuld be much stronger 

* than it is now/ The ansrif^er of Dupleix on this point 
deserves to be remembered, ifereplied, on the 20yi June :—* I 

* cannot say at present what it would seem good to do with 
' Madras ; if you should have the good fortune to take it, 

' circumstances will decide as to the fittest course to be adopted. 

' But I beg you to recollect, that so long as Madras remains as 

* it is, Pondicheiy will languish and its commerce will fall 
' off. It is not sufficient to think only of a present and, perhaps, 

' an uncertain advantage ; we must look forward to the future, 

' I am not of the opinion that this town, once dismantled, could 
' be Tutored in a year. It has taken very many years to make 
' it what it now is, and the facilities and means for re-establish- 
' ing ,it are less than they were for making it.' 

In the letter from which, we have extracted. La Bour- 
donnais had given an exact statement of the condition of 
the armament of his fleet, and had requested Dupleix to 
supply from the arseiml of Pondichery the deficiencies 
under which he laboured. He had indented. upon Dupleix 
altogether forty-four ^gliteen, and for fourteen twelve 
pounders. It was not in the power of Dupleix to comply liter- 
^y with this demand, without weakening, to a dangerous extent, 
the defences of Pondichery. But he supplied instead a larger 
n^ber than were demanded. In place of forty-four guns of 
eighteen, and fourteen of twelve, he^^ent him, twenty-eight of 
eighteen, twelve of twelve, and twenty^two of eight, and offered 
to change th«^ which vrere only slightly damaged. He 
accompanied this offer with an explanation so frank and courteous, 
that it, seems surprising that his conduct in t^his respect should 
eyw have been mi^ the subject of animadversion.^ 

' ' ~ ~ \ ' I I I I ^1 m ■ — I i.i ^ '■ I—I 

‘ ^ After enumerating the ]oe,«?es«ty that Pondicheiy should be a strong 
'{Mace, under whose wells iE'reiich vessels might always find a secure refuge. 
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Yet notwithstanding the iuppl;f of guns, ammunition> l>ro- 
visions, and inen,t La Bourdonnais oould not make up his mind 
to set sail. The idea tBat tho English fleet might jke^ out 
*of sight until it ^ wem reinforced from Europe, and, that 
thus reinforced it might take him at a disadvanhige when before 
Madras, seemed at first greatly to weigji upon him. To obviate 
this risk, and to draw the English within fighting distance, he 
proposed, on the lOth August, that a force should j)r()ceed to Cud- 
dalore, twelve miles south of Pondichary, to attack Fort St. 
David, built by the English in its vicinity. If the English fieet 
were to bear up to assist that fort, he would then attack it; 
hut if it sliould not, it would be a proof timt it had been very 
severely handled in tho former action, and he would liave no 
difficulty in taking Port St. David.J • 

Against this plan, os an alternative to the long meditated 
attack upon Madius, Dupleix strongly protested. * Cuddalore 

* and Fort ^ David,' he wrote on the llith, ‘ are not worth tho 

* powder and shot you will expeiwl upon them.' He pointed out 
that their capture would very probably range the Nawab on 
tbe side of the English, and tliutthis would save Madras. *The 
' outorprise against Madras, ^ he added,' is the only one which can 

and alluding to tho probable increase to thoir naval enemies by the 
chances ot‘ a tvar with Holland, Dupleix adds; ' 'Phis augmentation of 

* enemies, the only thing wo have to apprehend, ought to render me more 

* oircuinspect with rejfai-d to a [)lace so considocable ; the safety of which 

* depends entirely oil others(the victoiioue coarse of the French fieet). 

* X. thousand mishaps, to which sea forces are subject, miiTht disappoint this 

* place for a long, time of the guns you wish to tahe from it. The minister 
' has given me ordet'b to assist you, and I obey willingly orders so deserv- 
‘ ing of respect. Hut I cannot persuade inyself that his intentions are 
‘ that I should risk the safety of Pciuhchery, I believe, on the contrary, and 

* I Hatter myself that he will bo bettt r ploa^, that 1 should not place it in 
‘jeopardy. Nevertheless, to act up to his oiders and your deinands, I am 

* leady to make over to you twenty-eight eighteen pounders, twelve of twelve, 
'and twenty-two of eight, and to cbaii^ those which are but slightly 
' damaged, and which, aitei being repaired, can be made eervieoable. These 
' guns will make a great gap, but the woid of honour you give me to return 
'them, and tho moial certainty I feel of your victory over tlu^enemy, 

' permit me to take the stpp of dismantling tho walls with losa disquietude/ 
iu. Dupleix h M, de La Dourdonnais, 9oth July 17^6 

t The reinforcements fi^nished by Fondicbery consisted of ^ aoo 
Europeans, loo toposses or Ii^-Porluguese, 800 syioya, besides officers, 
in addition to lascars, as well as i7o sailors and 50 European soldiers bC' 
longing to the gairison already serving on the fleet. 

t £t is in this letter that La Bourdonnais informs Dupleix of the sick¬ 
ness caused on board his squadron, and from which he himself Mpecialiy 
suffered, from drinking thd water taken in at Pondiohery. In his memoirs, 
he makes of this a charge against Dupleix, insinuating that it was a part 
of the general scheme to annoy him. 
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* indemnify us, and do honour to the nation in India, and 1 
^ eannot agree with you in your plan of abandoning that prqjeet 
^ for one which merits neither your attention nor mine, and $f 

* which the consequences will be eostly and injurbus to us/ 
He continued to urge upon him in a lengthened argument, that 
two principal objects had brought him to India,—the 
destructi(pi of the English squawlroii, and the taking of Madras,— 
and that abandoning one of those^ he ought to attach himself 
wit h his whole heart to the other. The day after this corres¬ 
pondence, La Bourdonnais took advantage of a favourable breeze 
to go in search of the English squadron. He arrived off Karical 
on the 13th August, and there obtained, with some difRculty, 
positive information of the enemy. They had been descried on 
the* 10th, six vessels in nUpiiber, a little ;to the north of the 
northernmost point of Ceylon^ about fifteen miles off the coast. 
To the Dutch officer who > boarded them they stated that 
they had been repulsed by the French, but that thay were only 
waiting the arrival of reinforcements to renew the attack. 
All their damages had been repaired. Satisfied, then, as he stated, 
that he was free from all attack on that side. La Bourdonnais 
resolved to return at once to Pondichery, and, arriving there 
on the 19lh, to embark the ' soldiers, sepoys, and other troops, 
awaiting him, and to proceed immediately with the grand design 
against Madras. He added in his letter, however, that his 

^l>bealth was greatly enfeebled, and that not for all India would he 
stay on the coast after the 15th October, when the monsoon 
would set in. Instead, however, of acting upon this plan, which he 
had communicated t» Dupleix through M. Paradis, the Comman¬ 
dant of the Pondichery garrison, who had been sent to confer 
with him. La Bourdonnais suddenly changed his mind and went 
in search of the English. He found them off Negapatam, and 
endeavoured to bring them to action. But though he hoisted 
Dutch colours to deceive thqpi, they fled before him, he reported, 
in a manner that soon took them out of sight.* Thinking that 
they might return to Negapatairf he waited there two days; 
but not meeting them, ho again put out, and on the evening 
of the 25th, anchored off Pondichery. 

This escape of the English and the uncertainty whither they 
had proceeded, completely changed the views of La Bourdonnais. 

^ Mr. Orme states that * the English, perceiving the addition of cannon 
with which the enemy had been supplied at Pondichery, avoided an 
•engagemertt.’ Mr. Mill simply remarks that the, English fled. Mr. Orme’s 
reason would not, we think, be considt>red saffioieUt by any English Admiral 
of. the present day. The English ships were mostly armed with 24 pounders, 
^heireas the French had only taken On board twenty-eight 18 poohders, and 
.nitHers of siialler cuUhre, 
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He wh6, on the 14th, w-hen he knew the Bngtish fleet to bo 
below Negaj)atam waiting for reinforcements, had declared* his 
^ readincsss to proceed with the utmost haste to Madras, had 
become, on the 26th, after that Abet had sailed he knew not 
whither, hesitating and doubtful. * He dwelt on the difference 
between commanding King's ships and vessels belonging to the 
Company. * In the former’;{3lm said, ^ one hazards c#ry thing 
for glory, in the latter*^ one must look tf) profit,' and he stated 
his opinion that his scpiadTOn was insufficient for the double 
task of attacking Madras, and beating off' tlie English s(ptadron 
reinforced by its expected sbi])s. In this difficulty he appealed 
to the Superior Council for their advice.* 

An extraordinary meeting of thi& ^i^pJ^dichery Council met to con¬ 
sider tills appeal. Thnre were present at it thirteen members, and 
, they came to a very decided opinio'p. This was contained in a letter 
addressed to La Bourdonnais bearing the same date.f lu this 
letter, after re-caj)iiulating the preparations that had been made, 
the time that had been lost, the change in the opinions of the 
Admiral, they set before him the choice of two alternatives. 
Either, they said, you should go to Madras and attack it, or you ' 
should go and drive the English fleet from these seas. At present 
they are, they said, in a |)osifidn in which they eaii intercept 
every vessel coming from Europe, whilst you are here, effecting 
nothing now, and talking of leaving us to the mercy of the English 
fleet in October. They concluded with these words r ' We arbs. 
‘ bound to add also that it would be shameful and disgraceful for 

* the nation to abandon Hiese two means, whilst we have a moral 
' certainty that the treasure and the vessels Which we exi)eet from 
‘ Europe will be taken by the enemy's squadron, and an oqnal 
' certainty that you can succeed in one of the two. It is equally 
' important not to render useless the strength of your squadron, 

* and the money spent upon it. What reproaches will you not 
‘have to make yourself, if at th# same time that you abandon 
‘ the project which would sprve to indemnify us, our enemies 
‘ take possession of the vessels we are expecting from-Europe, 

‘ almost within sighf of your squadron!' 

It is strange,—the transformation which a forced subordina¬ 
tion to authority can sometimes make in the entire character ot 
a man. Who would have believed that the daring, energetic 
leader, who had ‘conquered the impossible' at the islands^ who 
had there made ships and sailors, and soldiers and guns, who bad 
sailed across the ocean with his untried crews, and had iheb and 

■' ' .... ' -r*""* - . . ‘ '■ . .. " ■ < ■■ 

* M de ha Bourdonnids a M, DapJeix, 26 Ao^lt 17 , 4 ^* ' 
t tidttrc duOouseil Saperteur du 26 Aodt, 174b. . 
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i^atter«d the war-ships of the enexx^^ that the ma& whose motto 
was action^ should have Buddett};;^' so ehauged as to call forth: an 
incitement to action couched in the terms we have just given ? 
Yet we have seen in diir own day how blind to all perceptions of 
right, how oblivious even of the ordinaiy obligations of polite- 
• ness, how open to the taalign^t suggestions of whisperers and 
sycopharilfe, w^ounded vanity will make even those, who, in other * 
respects, soar far above the common run of their fellow-men. 
Up to the time of the despatch of that letter, Dupleix and the 
Council had met every requisition on the part of La Bourdon- 
naia in the most obliging spirit. Tliey had made over to him the 
particular officers he had asked for, of whom Paradis was one, all 
the stores, ammunition, as we have seen, all the guns they 
could spare. They hsid only pressed upo»him to act. But the 
feeling that he was thus under control, that he, who had always 
impressed his own will upon all around him, should be subject to * 
the will of another, h^. changed the heart and the blood of 
I^a Bourdonnais. The Burden of all his fetters was, that he could 
not attack Madras, because the EngBsli squadron had not been 
destroyed, that the English squadron had not been destroyed, 
because he could not bring it to action, and that he could not 
stay on the coast later than the 15th October. The meaning 
was that he would do nothing till then. Even the letter of the 
Superior Council failed to move him. Plain as were its terms, 
that he should either attack the English fleet or Madras, he had 
the boldness to declare that its contents prevented him from mov¬ 
ing, because it did not prescribe precisely which of the two courses 
he was to adopt. Taking the letter in his hand, he declared publicly 
to all who would listen to him, that the Superior Council was 
the only obstacle to action on bis part. This proceeding tho¬ 
roughly roused Dupleix. He re-summoned the Council on the 
E7th, and put before it, for consideration, the course adopted by 
the Admiral. 

Tlie deliberations of the Council at this crisis were short, prompt, 
and to the point. They resolved to serve on La BourdoPnais a 
summons, calling upon him ' on the part of the King and the 
' Company to make choice of one of the two plans which had been 
' presented to him on the &6th,—^the only plans we consider practi- 
‘ cable, suitable to present circumstances, to the glory of the king, 
'the honour of the nation, the interests of the Company, the force 
' of his squadron, and the weakness of our enemies by sea and Ismd; 

' in default of doing this,-of the choice of which he is left master,— 

' to be held res^nsible in his own name for ^ that may happen in 
' consequence, as well as for all the expenses which his project * 
'on Maaras, so long meditated and conducted to the point of 
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* execution, haa occasioned the Company. If hindered by sick- 

* ness fiom acting* himself, as there is no time to lose and 
' moments are precious, the Council consider M. de la Portebarrd, 

* of whom the capacity and pru^nce are known, to be very 

* capable of executing whichever of the two plans he may select."* 

The reply of La Bourdonnais was short: * I have received,* he 
wrote, * the citation and its contents. I consulted theX'ouncil of 
'Pondichery only regarding the affair of Madras. It rested 

* with it to give its opinion for or against that. As to the desti- 
' nation of my squadron, it has no right to interfere with it. I 

* know what I ought to do, and my orders have hecn given for 
' it to leave Pondichery this evening.*^ 

The fleet accordingly sailed under M. de Portcharre,t La Bonr- 
donnais himself alone remaining h^ind on account of his sick¬ 
ness. The squadron sailing along the coast succeeded in 
capturing two small vessels in the Madras roads. It then 
returned to Pondicheiy. The health of La Bourdonnais, mean¬ 
while, had improved, and his announced determination to attack 
Madras seems to have improved his relations with the Council. 
On the evening of the 12th, according!}'-, he embarked to 
proceed on this long meditated enteri)risc. On the 14th, ap¬ 
proaching the shore, -twelve miles south of Madras, he landed 500 
or 600 men, with two pieces of cannon. Sailing slowly, parallel 
with these troops, on the 15th, he arrived at midday within 
cannon shot of the tomi. He-then landed with 1,000 or 1,100 
Europeans, 400 sepoys, and 300 or 400 Africans, and sum¬ 
moned the pkei! to surrender. He had still from 17 to 1,800 
men on board his squadron. 


* A Messieurs du Conseil Snperieur de toiidichery, 27 Ao 4 t, i/ 46 . 
f Mr Mill states, that Dupleix carried his ‘ unfriendly proceeding’ so 
far as to command La Bourdonnais to * re-land the Pondichery troops.’ 
It is very true that on the 27 th August, knowing only, by the reply of 
La Bourdonnais to the citation, that the fleet was to leave, but ignorant 
of the direction it was to take, or the object on which it was to bo employ^, 
Dupleix directed the re-landing of 250 soldiers and it>o topasses with 
their officers, assigning the following as a reason : ‘ The distance which 

* your squadron may find itself from this place by some event which 

* God alone can foresee, and these troops being useless in your vessels^ 
‘ I beg you to disembark the troops above referred to, in order that I 

* may be in a condition to answer to the king for the place which he has 

* confided to me, &c.’ But it is not les^s true that on receiving in reply 
from La Bourdonnais a letter of the same date, informing him of the des¬ 
tination of the squadron, that it was ‘ to sweep the Madras roads,' and 
that it would not be absent for more than eight or ten days, he withdrew from 
the squadron only 125 Europeans and 50 sepoys, retaiging these for the 
defence of Pondicbery. 
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J^^rt St. George, and tlie‘towa of Madras, of which it f*>rtoed 
the defence, had hem built upon a plot of ground, which the last 
of the Hindoo rulers of Bijianugger had made over to'the English 
in 1639. Fourteen years later, the little settlemeut had been 
raised to the rank of a Presidency, and it constituted for a long 
time afterwards the principal emporium of the English 
in India. • It was not very well' situated for that purpose. 
On a blutf point of the coast, where the current was always 
rapid, and exposed to all the violence of the monsoon, and the 
inconvenience of a surf which mwle navigation for English boats 
impossible, it would have been didicult to find a position less 
adapted' for commercial purposes than Madras. The roadstead 
was dangerous during some months of the year, especially from. 
October to January, so much so, that on the appearance of any 
thing approaching to a gale during those months, vessels were 
forced to slip thcfir aiudiors, and run out to sea. Nor did the 
fertility of the neiglibouring country compensate for these dis¬ 
advantages. Thfe soil was liard, dry, an<| barren ; the population 
poor and sparse. In those days, however, it was apparently the 
custom of the different Eur^ean nations to select, as their settle¬ 
ments, points on the coast in as close a contiguity to one 
another as was possible. And the situation of Madras probably 
owed its value in the eyes of Mr. Day, the English merchant 
who negotiated for, the Laid, to the fact that it was but four 
miles from the Portuguese settlement of St. Thora^. 

But notwithstanding its unfavourable situation, the industry 
and enterprise ^of English settlers soon brought prosperity to 
Madras. In 16S|, the native population, attracted tliither by 
the protection and tbc opportunities of traffic they enjoyed under 
the English flag, amounted to 3,00,000, and the reveUiio, 
derivable from taxation, was estimated, nine years later, at about 
3,60,000 Rupees, equal, allowing for tlie probable increase of 
population during that period, to a capitation tax of eight annas. 
In 1696, Mr. Thomas Pitt, the grandfather of the great Com¬ 
moner and possessor of the famous Pitt diamond, became 
Governor, and held the office for eleven years. It was during 
his administration that Madras first came into hostile contact 
with the native princes of the country. Daood Khan, Nawab 
of the Carnatic under the Emperor Aurangzebe,—a chief noted 
for his fondness for the strong waters of Europe^—made a 
sudden demand upon Mr. Pitt, (1702,) for ten thousand pagodas, 
a>)Out forty thousand Rupees. Mr. Pitt endeavoured by civilities 
and sumptuous entertainments to amuse the Nawab into forget¬ 
fulness of his demand. But if BaoocI Khan loved cordials 
much, he loved rupees even more. Finding his requests evaded, 



he subjected Fort St, George to a strict blockade, cut off all 
supplies from the couut]y,^,eeis!ed all the goods coming; into the 
pl^e^ and only raised siege when Mr. Pitt consented 
unwillingly to a compromise. In addition to Madras, and subordi¬ 
nate to it, the English possessed at this time, on the Coromandel 
eoast, the settlement of Fort St. David, close to Cuddalore, 
sixteen miles south of Pondichery, and tlie lactones of Porto 
Novo, Pcttipolee, Masulipatam, Moda])ollam, and Vizagapatara. 
It does not appear that the history of Madras was marked by 
any other incidents of importsihce. till the period of which we 
are treating. In the year 1744, Mr. Nicholas Morse was 
appointed Governor of Poi’t St. George. Morse was an old 
Company's merchant, igmorant of politics, earing little for them, 
a quiet, easy-going, jiselcss sort of ihmi, wlio ever carried <nit, 
with a literal obedience, and regardless of any changes that might 
have occurred in the interval, the orders of his masters in England. 
Thus it was, that when shortly after his accession to office, he 
received overtures from Dupleix to preserve neutrality in India 
during the coming waf. Governor Morse, well-convinced, all the 
time, of the wisdom of the measurej’^xcuswl himself from enter¬ 
taining it, on the ground of the instructions he had received from 
the Company. 

We have seen how little these instmctioiis had availed the Eng¬ 
lish. With the command of the seas, when the war broke out, they 
had, nevertheless, been prevented by the interest of. M. Dupleix 
with the Nawab Anwaroodeen, from profiting to the full extent 
from their advantage. A positive prohibition had been placed miou 
them with reference to the French settlements oh the eoast, and 
they had been compelled to confine their operations to the capture 
of stray merchant-men on the seas. The Court of Directors, deem¬ 
ing themselves secure of conquest, had never contemplated the 
possibility of Madras being in danger. They Iml, therefore, 
altogether neglected to supply soldiers for its del’ence; nor 
does it appear that the contingency of defence being necessary 
ever presented itself to Governor Morse. When.„ thcrerore, the 
news in quick succession reached Fort St. George, that La Bour- 
donnais^ squadron had left the Isle of France, tliat it had engaged 
and repulsed the’^English squadron off Negapatam, that it had 
arrived at Pondichery, and was making preparations for an attack 
upon Madras itself, tlie surprise and consternation which pre¬ 
vailed amongst its resident® may perhaps be imagined. The 
defences of Fort St. George were certainly not very formidable. 
The Fort itself was an oblong, four hundred yards by one 
hundred, surrounded by a slender wall, defended ffiy four bastions 
and four batteries, very slight and defective in their construc¬ 
tion, and with no outworks to defend them. The English 
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garrison consisted of three hundred men, of whom thirty-four 
were Portuguese vagabonds, deserters, or negroes; sixty were 
sick and ineffective, and only two hundred fit for duty. The 
oflScers were three lieutenants, two of whom were foreigner, 
and seven ensigns who had risen from the ranks*. 

In his extremity, Governor Morse applied to the Nawab 
of the Carnatic. It will be i^ecollected that when this 
nobleman had forbidden the exercise of hostilities by the 
English against any place in the possession of the French 
on the Coromaiulel coast,, ha had accompanied his order by a 
promise, tlmt should the French at tuiy future time obtain the 
superierity, he would place similar restrictions upon them. The 
event', which had then seemed so improbable as to be impossible, 
had now happened. The. French were preparing to attack the 
English settlements on the Coromandel coast. Governor Morse, 
therefore, claimed at once the interference of the Nawab. 

It cannot be ‘supposed that a man possessing the Indian expe¬ 
rience of Governor Morse was unacquainted with the formalities 
necessary for approaching an Indian ruler: It is, nevertheless, cer¬ 
tain, that he managed the mission to the Nawab,—mission, on 
which the very existence of the English at Madras seemed to 
depend,—in such a manner as to militate very much against its 
chances of success. It is a time-honoured custom in Eastern 
Courts that an envoy should never go into the presence of the Prince 
to whom he is accredited empty-handed. Whether the custom is 
good or bad is not the question. It is a custom, the form of which 
js kept up by the English even in the present day; to neglect 
it, in the days of which we are writing, was regarded as nothing 
less than an insult. But Governor Morse, in his blunt English 
way, as though he had been dealing with his own countrymen, 
did neglect this precaution. He sent his messenger empty-handed 
into the presence of the Nawab, bluntly to remind him of his 
promise, to ijlaim for the English that protection which he 
had so recently accorded to Uie French messenger, well-provided. 
with presents, and to beg the NawaVs permission to punish his 
rivals. It thus happened that, when the English messenger 
arrived, he found the Nawab apparently undecided, and though 
.that noblemjm declined to give any formal permssion to the 
French to attack Madras, he refrained, equally to tiieir ad¬ 
vantage, from giving utterance to a direct prohibition. 

Governor Morse was under the influence of the disappoint¬ 
ment attending his negotiations, with the Jfawab, when, on 
the 29th August, the fleet of Ea Bourdonnais‘ appeared in Gie 
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toadstea^. Tke unskaful manner in which the squadron was 
handled made ii evident, however, to the garrison of Fort St. 
George, that the famous Admiral who had "brought tlie ships from 
the fele of Prance was not with theih.* Seeing nothing of the 
English fleet, and finding the way open, tlie officer commanding 
the squadron, M. de Portebarr^, content^ himself, as we have 
seen, with making prize of two merchantmen he found on the 
roadstead, and tnen returned on the 5tb September to Pondi* 
chery. Eight days after. La Bourdonnais embarked, and arriv¬ 
ing before Madras on the 15th, summoned it, as already recorded, 
to surrender. 

Up to this point, Governor Morse had been partially sustained 
by the hope, tliat Commodore Peyton would yet be prepared to 
strike a blow for tho preservation of* the principal English settlo- 
. ment on the Coromandel coast. But these hopes were destined 
to be disappointed. Almost simultaneously with the arrival of 
the French fleet, he received the disheartening intelligence, that 
the Commodore with all his ships liad appeartd on the 3rd 
September off Pulieat, and had then borne up for Bengal. Tliat 
leaky sixty gun-ship was again assigned as the reason for the 
desertion of Madras, the excuse for avoiding a trial of strength 
with the battered squadron of La Bourdonnais. 

Meanwhile, La Bourdonnais, having landed his troops on the 
15th, prepared, on the evening of tliat day and during the 16th, 
to erect batteries which should play upon the town. On the 
17th, the native portion of the garrison made a sortie, but they 
were easily repulsed, and the French, following up their success, 
took possession of the Governors house,—about half-musket 
range from the walls of the town,—and fortified themselves in it. 
On the 18th, early in the morning, they commenced the bom¬ 
bardment from their land batteries, and as soon as night fell, 
the three vessels of the squadron possessing tlie strongest 
armament opened tire on the town. A circumstance occurred 
•in the course of the night of the 18th, which shows how easy it 
would have been for Commodore Peyton, commanding as be did 
■a squadron which sailed better than that of the French, to have 
saved Madras. On the 17th September, four ships were sighted 
off Pondichery. Duplerx conceiving they might be part of the 
English squadron, wrote off hurriedly to La Bourdonnais with 
the information. To him this was most startling. Had it been 
true, it would have been but a confirmation of the views which 
he had so often pressed upon Dupleix, that to attempt the siege 
of Madras before the English fleet had been destroyed, was 


* Orme, I. 66 , 


A A 



43$ La Bourdomait and Buphix. 

the height of rashness. He himself declares that die felt, under 
these circumstances, that but one path lay before him, and that 
wsis to push the sie^e with the utmost vigour. Mr, Orme, 
indeed, asserts, though upon what authority we know not, that 
' the report caused so much alarm in the French camp, that 
‘ they were preparing to re-ship \heir heavy cannon.^ However 
this may have been, this at least is certain, that had Commodore 
Peyton borne up at that moment for Madras, and attacked the 
half manned* French fleet in the roadstead, he would have inflicted 
upon it very great damage, even if he had not compelled the rais¬ 
ing of the siege. 

But on the morning of the 19th, an express arrived from Dupleix, 
stating that the information regarding tlio strange ships was incor¬ 
rect. Believed on this point, yet not knowing how soon a hostile 
squadron might appear, La Bonrdoiinais pushed the siege with 
vigour, and with such effect, that in the evening lie received a 
letter from Mm. Banieval, the daughter of Madame Dupleix, 
and married to an English gentleman in Madras, offering on the 
part of Governor Morse to treat. ^ 

The reply of the French Commander being favourable to 
such a course, Messrs. Mouson and Hallyburton presented 
themselves on the following morning in the French camp. 
They proposed to enter into negotiations to pay a certain sum 
to induce La Bourdonnais to retire from liefore the town. This, 
however, in immistakeable terms, the Frenchman refused, and 
the deputies returned to demand fresh instructions from the 
Governor. Ou the depariure of the deputies, the fire re-com¬ 
menced, and continued till 3 oMock. Between that hour and 
8 o^clock in the evening, however, no one appeared on the part 
of the English, except a foreigner in the service of the Nawab, 
without powers or authority to negotiate. At 8 o^clock, therefore, 
La Bourdonnais re-opened the fire, and maintained it throughout 
the night both from the land batteries and the ships. The 
re-appearance of the English deputies on Uie following morning 
caused it to cease.* 

This time, these latter were armed with full powers to capitu¬ 
late. After some discussions, they agreed to the conditions, of 
which the tollowing are a free summary.—They agreed, first, 
to make over to M. de La Bourdonnais at 'I P. M. on that day, 
the rilst Sejitember, Fort St. George and the town of Madras 
with their de}>eudencies. AH the garrison, and generally all 
the English in the town, to become prisoners of war. All the 

The French did not lese a ritigk man in the siege ; the ISngllsh only 
five, G Ji(Ut Indiet. 
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councillors, officere, employes, and other gentlemen in the service 
of the Company to be free on their parole, to go and to come 
as they wished, even to Europe f provided only they did not cany 
arras against France, offensively or defensively, witliout being 
exchanged. 

The articles of the capitulation having been signed, it was 
arranged that those regarding the ransom of the place should be 
regulated in a -^friendly way by M, dc La Bourdonnais, the 
Governor, or his deputies, the two last engaging on their part 
to deliver faiihfhlly to the French the goods and mercliandises 
received or receivable from merchanlsj the books of aecoiiut, the 
areenals, ships, provisions of war and supplies, togetlier with all 
the property appertaining to the English Comi)any, without 
reser^’^e; besides raaj:evjals of gold 0 / silver, merchandises, goods, 
and any other effects wliatever, contained in the fort or town, to 
whomsoever they might belong, without cxcej)tion. 

The garrison was to be conducted to Fori St. David, as pri¬ 
soners of war. But should the town of Madras be ransomed and 
restored, the garrison rniglit be allowed to ro-occupy it, as a 
means of defence against the nativ(?s. But in-this case, an equal 
number of French prisoners, (made elsewhere), were to be 
restored t.o the French. 

The sailors were to be sent to Cuddalore, and their exchange 
begun with those actually in Pondiehery, the remainder 
to proceed in their own ships to England. But they inlglit 
^ not carry arms against Franco until regularly exchanged, either 
in India or in Europe. 

On the same day tha^ this capitulation was signed, La 
Bourdonnais wrote a few burned lines to Dtipleix. His 
first letter, dated 2 p. m. on the 21st, simply states that he 
had just entered Madras at the h(^ad of 5UU men, and that 
the white Hag had been hoisted on the ramparts. The 
second, diited 8 p. m. of the same day, is more important, as 
shewing th(; view which La Bourdonnais entertained at the 
time, regarding the conditions he had granted.^ In this he 
says,—^ The haste with which 1 informed you of the taking 
^ of Madras, did not allow me to enter into any detail j I was 

* too much occupied in relieving the posts of this place. 

' The English surrendered to me with even more precipitation 

* than 1 wrote you. I have them at my discretion, and the 
' capitulation which they signed lias been left with me, without 

* their having dreamt of demanding a duplicate.^ 

Two days later, the 2{Jrd, he wrote^ a long report, in which 
he discussed the whole question of the future. This letter 
began thus ; “ At last, Madras is in French hands. The 
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* conditions on which it surrendered, place it, so to say, at 

* ihy discretion. There is, nevei-theless, a sort of capitulation 
'signed by the Govenior, of which I subjoin a copy; but it 
' does no more, as you will see, than authorize me to dii^se 
' of the place/ 

It would appear from these extracts, and from the tenor 
of the capitulation itself, tliat Madras had surrendered at 
discretion; that the town, the fort, and everything belonging 
thereto, had become absolutely French property. It is equally 
clear that there .had been some discussion between La Bour- 
donnais and the English deputies regarding a ransom, bnt 
that .it was finally resolved to leave this question for future 
adjustment.* 

-,, -- - ■> _ -- - - - . — 

* La Boni’donnaiiS thus describes in bis memoirs tfie engagement he entered 
into regarding the ransom. ‘The next day, the 2 nrt, the deputies returned 

* for the second time, and agreed at lust to surrender on the conditions 

* which had been proposed to tliem the previous evening, that is to say, 

* on the condition of being permitted to ransom the town. Immediately 

* the articles of capitulation were written out, Mr. Hally burton took them to 
' the Govem<|r, who, having examined them, sent them back by the same Mr. 

‘ Hallyhurton, with orders to represent to M. de La hourdonnais, that 

* neither the Govenior nor the Council ought to be regarded as prisoners 

* of war, so long as the question of the conditions of ransom should be 
‘ under consideration. Upon this representation, M. de La Bqnrdonnais, who 

* wished the Governor and his Council to remain prisoners of war, until 
' these conditions should be agi-eed upon, contented himself with assuring 

* the deputies, that he would give an act of liberty to the Council and the 

* Governor, as soon as they should agree^witb him regarding the ransom., 
*Th6 deputies having then demanded that this proposition should be 

' inserted in the capitulation, M. de La Uolirdonnais consented, and it was 
' made an article. The deputies then took buck the capitulation to the 
•* Governor, who signed it. In bringing it back a^in, they asked M. de La 

* £k)urdonnaiB for his parole, as an addition to the promise regarding the 

* ransom. * Yes, gentlemen, * replied be, * 1 renew to you the promise 1 made 

* yon yesterday to restore to you your town, on' condition of a ransom 

* which we will settle in a friendly way, and to be reasonable regarding the 
‘conditions.’- ‘You give us then your word of honour,* answered the 

* deputies. ‘ Yes.' said he,' 1 give it you, and you may he assured that it is 
‘ inviolable*' Very well,’ replied the two Englishmen, ‘ here then is the capitu* 

* latkm signed by the Governor, you are now master of the town, and you 

* can enter it when yon like-’ 

It mast always he borne in mind, however, when reading the memoirs 
of La Bourdoonais, that they were written some time after the events 
described, and 2ndly, that they were written with the view of exculpating him* 
self fioin specific charges brought against him... Now, the question of the 
' xansotn, and especially the question, as to whether any absolute engagement 
was entered into at the time of the surrender, formed one of these specific 
charges. On such a point, therefore, it is necessary to read La Bourdonnais* 
own statement With the greatest caution. The official correspondence is a 
far aurer guide. Let us see what that says. We have given aU that 
irolates to the proceeding relievo to the surrender, in the text. From this 
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Meanwliilej the intelligenee had reached the Nawab Anwar« 
oodeen;, that the French had really carried out their intention?, and 
had laid siege to Madras. Inclined as this prince undoubtedly was 
to French interests, nothing was further from his intention than 
to permit their establishing themselves on the territories of their 
European rivals. He, therefore, at once despatched a meswnger 
on a swift dromedary to Pupleix, the bearer of a letter, in 
which the NawaV expressed his surprise at the events passing 
at* Madras, and threatened that unk^ss the operations against 
that place were instantly put an end to, he would send an 
army to enforce obedience to his commands. But Dupleix tho¬ 
roughly understood Asiatics, determined not to forego his 
designs on Madras, yet unwilling to bring down upon himself 
the hostility of the ^representative df the Mogul, he devised a 
plan whereby, as be thought, Madras would be lost to the English 
Tor ever, even if it were not gained to the T’ronch. In accordance 
with this idea, he sent instant instructions to his agent at Arcot, 
to inform the Nawah that he was conquering Madras for him, and 
that it was his intention to make it over to him on its surrender. 

Well acquainted with the vague ideas regarding the ransom 
of Madras, to which La Bourdonnais had given utterance in 
previous correspondence, it became imperatively necessary for 
Dupleix to make known to that officer the engagement into 
which he had just entered. At 8 p. m., on the evening of the 
Si 1st, therefore, he despatched to him a special messenger convey¬ 
ing a letter, in which La Bourdonnais was informed of the nego¬ 
tiation with the Nawab, and ^as specially warned to entertain 

we find, first, that no mention Is made of any promise regarding a ransom. 
In the letter dated 8 P. M. of the Sist, written only six houi*B after the 
interview he describes above, La Bourdonnais says,—‘ The English *urren- 

* dered to me with even more precipitation than I wrote you. I have 
‘ them at disevetion.’ Not a word about ransom. In the more elaborate 
letter written two days later he writes,—" The conditions on which it 

* surrendered, place it, so to say, at my discretion. There is, nevertheless, 

* a sort of capitulation signed by the Governor, of which I enclose a copy ; 

* hut it does no more, as you will see, than authorise me to dispose of the 

* place* Again, not a word of the solemn and reiterated promises 
recorded at such full detail in the meieoirs ! ^ 

If, further, we examine the capitulation itself,_we shall find everything 
conditional. There had undoubtedly been some discussion regarding a ran¬ 
som, but the qiiestion had been referred for further deliberation; that it 
was a doubtful <roe is, we think, shown by the words employed in the fourth 
article, in which it is stated, that ‘ if the town is restored by ransom, then 

* the English, Ac., &x* ^ 

However this may be, it is certain that there was no' occasion for 
La Bourdonnais tomakq such an offer, Madras being completely at hi* mercyj 
and, likewise, that it was entirely opposed to the views to which he knew 
that Bupleix, his superior officer on Indian soil| entertained* 
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mo proposals for the ransom of Madras after its capture^ ' as to 

* do so,'*vrould be to deceive the Nawab, and make him join our 
' enemies/* 

ITiis letter reached Madras on the nigfht of the 23rd. Before 
its arrival La Bourdonnais had, as wo have seen, sent to Dupleix 
a copy of the capitulation, together with a long letter in which 
he entered fully into the siAject of the reasons by Which he 
had been iictnated. Throe courses he stated were before him. 
He might either make Madras a French colony j he might raze 
it to tiie ground, or he might treat regarding its ransom, f The 
first he dkl not consider advisable, because it was not, in his 
opinion, for the interests of the Company, that they should have 
on the same coast, and in close vicinity to one another, two rival 
establishments. Ho added': ' by the first orders received from the 
'Minister, I was forbidden to keep any conquests it is 

• The perusJ of'tliis letter, will leave no doubt on the reader’s mind of 
the sincerity of Oupleix's u-^fjntiations with Aiiwaruodecu. He writes :—‘I 
‘ have iiifonrted the Nawab throu'^h my aj^ent at .Arcot, that as soon as we 
‘ are masters of the town of Mahas, we will make it over to’him, it being 

* well undclTi&slood, in tlic state in which we may think fit,* meaning, he 
would first raze the fortifications. He adds,This information ought to 
‘ detennine you to press the siege vigorously, and riot to listen to any 
‘ 'pro][,os%tions tehirh may he made you fur the ransom of the place after its 

* capture, as that would he to deceive the Nawah and make him join our 

* enemies ; besides, once m'aslors of the place, I do not see' with what tlie 

* Knglibh will be able to ransom it So long, too, as Madras remains os it 
‘ is, it will always bo an obstacle tt) the increahO of this place. I beg you to 

* weigh well these considerations.' 

JDupleLc to La Bourdonnais, dated, Pondichery, ^ist September, ifiG, 

8 V. ii, 

t Tiie fact that, in this letter, which accorapained the capitulation, La 
Bourdonnais e^ressly considers himself at "liberty to decide upon one of the 
three cmirses indicated, two .of which would have rendered the ransom of 
the place impossible, proves conclusively that up to the 3i'd, he had entered 
into no binding engageivicnts to ransom Madras, and that the story related in 
bis memoirs was manufactured afterwards. 

J As this is the only place in the entire correspondence in which La 
Bourdonnais alludes to tlie prohibition on the part of the French Ministry 
to keep any town or settlement conquered from the enemy, and as, never¬ 
theless, he uses it in his memoirs aa |principal justification of liis conduct; ■ 
as, moreover, Mr. Or me, Mr. Mill, and other writers of Indian history 
down to the latest, Mr. Marsh.-mih, have adopted without examination 
i,the assertions of La Bourdonnais on < his point, it becomes necessary to 
Subject thoiie assertions to tlie lest Qf'critical enquiiy. • 

It is perfectly time that the French Ministry liad sent to La Bourdonnais 
an order, prohibiting him ‘ from taking possession of any settlement or 
' (^mploir of the enemy for the purpose of keeping it ;* but even indepen¬ 
dently pf the oii’cmnstance that such an order did not render necessary the 
^•eiftqration of the captured place to the enemy, it is a fact that this otder 
bore no reference to the campaign iu which Ita Bourdonnais was engaged in 
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* certain that at the peace^ the snrrender of this place would fonu 
' one of the articles of the treaty, the king will restore it, and 

* the Company will have no advantage from it/ 

Against the second plan, the destruction of the place, he argued, 
that it would be impossible to pi'event the English from establish^* 
ing on the coast some other emporium eipially fit lor their 
purpose, andi at a less expense thsili they would now willingly 
pay for the ransom of Madras. lie then added that his opinion 
was strongly in favour of that plan, and that there would be no 
difficulty in carrying it out, as Governor Morse W’as ready to 

1746. It is true, that in his ineincirs, lie places it among other orders i'sued 
in 17^5 and 1746, to all of which tho date is att.iched, but ho lins curiously 
omitted to assign any date to this one. 'i'lnj I'acL is, it was issued in 1741, 
at a time when La liouidQnnais liad just been placed at the head of a com* 
bined fleet of King’s and Company’s ships to cruise in the Kastorn seas, the 
inbmont hostilities should brc!tk out. JJut even, under those eircu in stances, 
it was not intended to be prohibitory in its action. As Profes-sor 11 . J£ 
Wilson ju.stly remark.^ :—(Wilson's Mill, Vol. li f., page 49. Note). ‘The 

* letter to the proprietors explains the purport of M. La Hourdonnais’ instruo* 

* tions more correctly (than Mr. Mill liad stated). He wii» not to form any 

* new settlement, and tho only altci natives in his power with regard to 

* Madras w'eve to restore or destroy it. The object of tho French Fast India 
' Company was to improve their existing setllenients. at least, before new 
‘ones were e.stabli.shed.’ 'J'hns, even when oiiginaJIj' issued, the real 
pui port of the order was very different from that which I.a hourdopnaia 
assigned to it. Hut the circumstances of 1746^ were far different Irom 
those of 1741. In 1746, be was aeliiig on territory, wliicU the moment 
it became French-by conquest, fell 'at once under the sway of the 
Governor-General of Flench India. It was clearly hevoiul his autlioiily 
to maintain, tliat because, when conducting an independent cruise five years 
before, he had been restrained from making conqnesis that were to be 
permanent, ho was, therelbie, restricted from carrying out then the 
instructions of one who had supreme autliority on all Indian soil that hud 
become or that might become French. The |■oll^)\ving extract from the 
commisidon bbnie by Dupleix shows very clearl)' that his powers wore of 
that extensive nature. He was nomimated ‘ Governor of tlie town and 
‘Fort of Foudbhei}', and ol‘ the places suhordinate to it, Fresidont of the 
‘ Superior Council, to coinmatid there, not only the inhabitanls' of the 
‘ said places, the clerks of the Company who and other iuhabif ants < jitablished 

* there, but all Frenchmen auil foreiu'iiers .who may establi.-di themselves 
‘ there hereafter, of whatsoever quality they may be; likewise a!i officers, 

* soldiers, and goiis cZe guerre who may be theie. or in garrison.’ Further he 
‘ was ordered ‘ to do generally whatever |)e might con.sider proper for the 
‘ preservation of the said ccfntploirs and eotnmerce, and the glory of our name, 

‘ and to be entitled fot the''s'aid charge to the accus^iried honouis, authority, "• 

* pre-eminence, and prerogative, and to all the appoiiitinents ordered by the 

* Company.’ Further, all the officers and servants of the ('rowii aqd clerks of 

* the Company were oi-dered to recognise the said Ij^iour Dupleis in the said 

* quality of Governor and President of the Superior Council, and t<> obey him, 

‘ without contravention in any sort or manni r on pain of diaol)e<iiMi<*e.* 
The orders of October 1745 were even move categorical in their assertion 
Of the supreme authority of the Governor of Pondichery on Indian toil. 
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give bills on Engird for tbe amount demanded, and to 
make over eight or ten hostages till payment htai been 
made. This letter, with the capitulation accompanying, was 
sent to Pondichery by M. Pamdis, the commandant of the 
Pondichery contingent. On the following day. La Bourdonnais 
wrote a short note to Dupleix summarising his aiguments, 
and begging that *he might be furnished with the ideas of the 
Governor General as to the manner in which Madias should he 
treated ;* and on the 25th, he sent a formal reply to a letter he 
had received from the Superior Council of Pondichery thanking 
him in the name of the nation for the difficulties, the cares, ijhe 
labours, the fatigues, he had experienced and overcome,—^which 
contained this remarkable expression : * I have received the 

* gracious letter you have ^one in the honour to »vrite me on 
‘ the subject <of the taking of Madras; after the thanks you 

* have to render on that account to the God of armies, it is M. 

* Lupleix who deserves your gratitude. His activity, his attentive 

* care in supplying me with ^1 that I needed for the siege, were 
^ the chief causes of its success.^ 

We have thus alluded in detail to the course pursued by La 
Bourdonnais after the taking of Madras, in order that no doubt 
might exist in the mind of the candid reader, as to the actual 
occurrences of that much canvassed period. We think it is clear, 
that La Bourdonnais liad, as commander of the expedi¬ 
tion, no right to conclude any definitive treaty with the English, 
without the consent of the Governor General of hVench 
India j %ndlf/y tliat up to the 25th September, the fifth day after 
the capitulation, no such definitive treaty had been entered into, 
although there had beeti k)me conversation regarding a ransom j 
and Zrdly^ that, up to that date, the feelings of La Bourdonnais, 
gratified by success, had been most friendly towards the Pondi¬ 
chery authorities. He had even gone out of his way, as we have 
seen, in a letter to the Superior Council, to render justice to 
Dimleix. 

We have now to refer to that action on the part of Dupleix 
and the Pondichery Council, which changed that friendly feeling 
into one of fierce and bittei^*]^stility, ruinous alike to the cause 
and to the leader. But before doing this, wt> must examine at • 
some length the motives which influenced Dupleix in the res¬ 
ponsible position which he occupied, in deciding upon his course 
of action. 

* Dated, 24 th September, 1746. The actual wrorde were, *Faites moi done, 

* Honeieui', un plan suivi de la dont toua peneez qne je dotre tndter 

* eette ville a request, which shows very plainly that no posiUve engsge- 

* to ransom the town had been entered into on the aist. 
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There fean be no doubt but that at this ijeriod, the jtiain object 
of the policy of Dupleix was the expulsion of the English from 
the Coromandel Coast- Tlie experience of the three preceding 
years had taught him that the safety of the one European power 
could only be assured by the’ expulsion of tl\e other. It had 
tasked all his energies, he had had to draw upon all his resources, 
to preserve Ilondfchery from the dmigcrs which had threatened 
it in 1744. But for the prohihition given by the Nawab 
Anwai’oodeen, the Ei-ench settlements must then have been 
destroyed. But that wa.s a reed upon which it would not be wise 
to lean for ever. Tlie successor of Anwaroodoen might not be 
animated by the same sentiments; another incursion of the 
Mahrattas might render powerless# the representative of the 
Mogul; or anarchy might again prevail, as it so leccntly had 
*^>i*evailed, throughout the Carnatic. That he could not depend 
upon the French Ministry, or on the IJirectors of the French 
Company, the events of* thtj last few years had fully convinced 
him. With a three years’ warning of the hostilities that were 
pending, the men who governed Pi'cnch India in Paris had 
literally starved their most importiint dependency. They had 
sent it neither ships of war, nor money, nor even good intelli¬ 
gence. Hesitatingly and fearfully they had dcHspatehed two 
merchant vessels in as many years, with most inadequate supplies. 
Nay more, when another enterprising Governor had proposed a 
plan, whereby, at the smallest amount of risk, the ascendancy of 
France in tlie East could have been secured, and had wrung 
from the aged Minister an assent, they had taken the earliest 
opportunity to cancel the sehemh, and ^iwl deprived the Governor 
of the means by which he had hoped to’ carry it into execution. 

From France then DuplebT had little to hope. On the other 
hand he beheld England thii^ting to destroy him, England 
strong in the energy of her sons, the* resources of the 
Indian Company, and, more than all, in her comparative 
good Government. He had seen that in the year which 
was now going on, England had acted as La Bourdonnais 
had proposed to act, and had tliereby reaped the most important 
results. That stroke on the paft^if England, but for the inter¬ 
ference of the Nawab, would have destroyed him. The sufierior 
energy and good direction of the England of the eig^iteenth 
century over the France of Ijouis XV., could not then have failed .,!;^' 
to impress him with the belief, that, in all probablity, an oppor¬ 
tunity would be afforded to the English of renewing the attempt 
undftT more favourable conditions. 

What Ihen formed his chance of success at such a conjuncture r 
Surely there was but one. It was to adopt that policyi even 

H 8 
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consecrated bj genius, the |>oIicy of Alexaudei^, of Hannibal, 
of Gustavus,—to caany the war intb the enemy's country, and to 
use the means, which had been so wonderfully, so unexpectedly, 
placed at his disposal, to crush him at once and for ever. Madras 
once in his hands, Fort St. David could scarcely hold out, and 
then, secure of the Coromandel Coast, it might be possible to 
despatch a fleet to Bengal, to destroy the settlement which had 
rivalled, and was now threatening to surpass, his own tenderly 
nursed settlement of ChandernagorOk 

Such being his views, bis mortiflfcation may be well conceived, 
when.he learned that notwithstanding his previous warnings, 
notwithstanding the positive arrangement he had made with the 
Nawab, La Bourdonnais was still harping upon the ransom of 
the place which he had conquered. The result of this he felt could 
only be, that the moment the English fleet should recover its 
former superiority in the Indian seas,—an event daily dreaded 
alike by Dupleix and La Bourdonnais,—an attempt would promptly 
he made to subject Pondichery to the fate of Madras, an attempt 
of which, if successful, the English would undoubtedly take the 
fullest advantage. 

Impressed with these ideas, he wrote on the 25th September a 
letter to La Bourdonnais, in which, whilst reminding him that 
according to the orders of the Minister, he was subject to the 
authority of the Superior Council of Pondichery, he pressed upon 
him the necessity of abandoning all notion of a ransom. ^ The 

* ransom which you are thinking of demanding from Madras', 
he said, * is only a momentary, and, at the most, an uncertain 
^ advantage. All the hosta^s ^which you may have will not 

* bind the English Company to accept the bills which the 

* Governor may give you, and he, nois^. a prisoner, will probably 
‘ say that he has ac^d under compulsion to procure his freedom, 

* and the Company will say the same.' The same post conveyed 
to La Bourdonnais an oflicial letter from the Superior Council on 
the same subject. 

This letterj^;,^nd the tone of superiority which pervaded it, 
seem to have decided the action of La Bourdonnais. It would 
appear that up to, and during, the 26th September, he had been 
engaged in mseussing with Gwemor Morse and the English 
deputie8«the terms of ransom. On the morning of the 26th, he 
i<wTote to Dupleix to state that he had almost agreed with Mr. 
Morse regarding the conditions; that there remained only a few 
slight diflerences to adjust, and to arrange the terms of payment. 
, But during the 26th, he received from Dupleix not only the 
'letters to which we have alluded, but another from the Council, 
dated, the 24^, in which he was informed that Messrs, l^laurent 
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and Bartib^lemy would amve that day from Madias, to (iongratu- 
late him on his success, and Jo form with M.sM. De^r^inesnil, 
Bonneau, Desforg«s, and I^radi 8 ,-^all Pondichery men, a Council, 
over which he was to preside. Instantly his pai’t was taken. 
He states in his memoirs that from that moment he could not 
doubt the views of Dupleix; that he saw that he was resolved 
to be master of Madras and of the ships, to dispose of all 
as he wished. ■The assumption of *such superiority he resolved 
at once to dispute. 

Although the ransom-treaty was not then signed, he wrote to 
Dupleix as though it had beCii : 'T wish with all my heart,^ he 
said,' that the deputies had arrived live or six hours earlier; 

* there would have been time then to inform them of all that passed 
' between the Engli|ih Governor aild myself. But all had been 

^ \ concluded at the time of their arrival.^ He added : ' if nevertheless 
' these gentlemen wish to employ themselves during their stay 

* in this town, I will find them employment.' At the same time he 
addressed the Council, taking up high ground; acknowledging that 
all the then French establishments in India were under the Gover¬ 
nor General of Pondichery, he claimed tlic right of disposing of 
Madras, because he had conquered it. He disavowed, in fact, all 
subordination to Pondichery. The next mqmmg he put the 
seal to his declarations, by sending to Madras the copy of an 
unsigned convention with Governor Morse, by which he bound 
himself to restore Madras to the, English on receiving bills tor 
1 , 1 , 00 , 000 , pagodas, payable at certain dates not very distant.* 

Then ensued between the two men, a contest injurious to the 
cause which they had equally heart, to the country to wfiich 
they belonged, and fatal in its result to the fortunes of one of 
them. Dupleix feeling that this restoration of Madras was in 
effect to leave Pondichei^' open to attack, the moment La Bour- 
donnais and his squadron should have sailed to the islands, 
determined to maintain the authority which the King and the 
Company had conferred upon him. La Bourdonnais, on his side, 
unwilling to submit to any authority, and impatientpf all control, 
declared that the Minister having left to him, as Admiral, the sole 
conduct of his operations, he was even on Indian soil independent 
of the Government of Pondichery. Admitting that the phrase, ^ 
“^master of his operations,' used by the' French Minister 
La Bourdonnais, seemed to convey to him an mdependepii!|-; 

■ _ . - _ 

• Equal to four lakhs and forty thousand mpees. The terms were 
500,000 pagodas, payable iu Europe at six months’ sight, lu five lettew* of 
exchange of 1,00,000 each; and 6,00,000 in three equal payments of 2,00,000 
pagodas each, the first payment to be made one month, and the second one 
year after the arrival of the ships from Europe. 
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authority, it was manifest that it could never have been the 
intention of the J>ench Government thns to establish a second 
siiprenie authority, an impermm in within w few miles 

of the seat of tlioir Government. Yet, La Bourdonnais eared 
little for such considerations. Although, befoj’e starting on this 
expedition from Pondichery, he had, carried his recognition of the 
authority of the Council to such an extent as to rciwse to act 
without a positive order frona them ) he now, when# the victory ' 
•had been achieved, and when he w^iS required by them to carry 
out their instructions, as emanating from an authority paramount 
to his own, daringly disavowed Jiis subordination, and reluscd to 
recognize their supremacy. • 

It may not be out of place to enquire here, what it really was, 
what was the motive reason* that prompted him to this insubor¬ 
dination, to this sacrifice' of the best interests of his country. 
Was it solely because he deemed his own policy to be the correct 
policy ? That could hardly be. No one had felt more strongly 
than La Bourdomiais, that it would be impossible for him to 
remain on that coast with any degree of safety, later than the 
first month in October, His plan had. been to send two or three 
of his ships to winter at Acheen, and to bear up with the 
remainder, laden with cargoes, for the islands en route to J'rance. 
Yet, it was not puce or twice, but many times, that Dupleix 
had explained to hid^, that; under those circumstances, Pondichery 
would be in the greatest danger. Unprotected by a squadron, 
having incurred the wrath of the Nawab, and invited the 
retaliation of the English, nothing but the return of La Bourdon¬ 
nais in the spring, with an overwhelming force, could have long 
saved the French capital, situated as it was between two English 
settlements,—Font St. George and Fort St. David,—from capture. 
The ransom of Madras, then, not lor cash, but for bills of 
exchange not then accepted, with the vision looming in the future 
of that Madras shortly being in a position to demand a ransom 
from Pondichefiry, could not have seemed, even to La Bourdonnais, 
a sound policy for France. 

But there another light in which it is necessary to regard 
the transaction. Let us enquire whether, though it was not a 
sound policy for France, it did not seem a sound policy for the 
ji, private interests of La Bourdonnais. And here we meet with 
|«|ome revelations which cannot fail to startle. We have seen in 
I the course of the preceding narrative, that during the six days 
from the 2Xst to the £5th September, a negotiation had been going 
on between La Bourdcnnais and Governor Morse, as to the 
amount and the terms of the ransom. But besides the question 
i^pdblic ransom for Madras, there was the other, perhaps equally 
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Weighty question, of private present to La Bourdoimais, Tliat 
he did receive * a considerable present is apparently undeniable, 
and, though such a transaction accorded with the customs of 
India in tliosc early days, this acceptance of money must, in almost 
every case, have considerably influenced the conduct of those wlio 

* It was charged against La Dourdonnaia in his life time, that lie had 
accepted a pifisent from the English of 1,00,000 pairudas (about four lakhs 
of rupeas) as the price of the ransum>treatT made with the Kiiglish. 

The charge was brought forward separately by M. Despremesnil and M. 
Keijean. The first said, that he 'had ,heard M. Dupleix affirm that an 
Englishman had told him that i,oo,c^o pagodas had been given to La 
Bourdonnais for the ransom. Kc added that he had done his best to 
ascertain the tnith of the fact, but had been able to Icarii nothing. 

The second, M. Keijean, asserted, that he had heard a Jew, retired to 
Pondichery, affirm, that the Plnglish had‘given M. de La Bourdonnais 
1,00,000 pagodas, as an '^knowledgment of the good treatment they had 
received at his hands, and tliat he, the Jew, as his share of tliis payment, 
had been taxed at 7,000 pagodas, which amount he had not paid. 

La Bourdonnais' reply to these assertions, was, in substance, that they 
emanated from two men, one the nephew, the other the son-in-law of Bupleix, 
that he had avoided the last farewell to the PJnglish Governor, because he 
heard that be intended to offer him a preseut; that had he received such a 
present, he would not have placed himself in the position of being obliged 
to restore it, by deferring the evacuation of Madras from petoher to January; 
that it was not pixibabie that he would have,, been received with such dis¬ 
tinction in London by two members of the Madras Council, if they had 
known,—as if it had oecn true, they must have kno^vn—that the ransom had 
been the result of a bribe. ... . 

Here the matter dropped for a time, it.being considered that the charge 
had fallen through. It was revived, however, in 1772, by an English gentle¬ 
man, Mr. Grose, who wrote an account of his voyage to, and residence in, the 
East Indies, lie states as follows r—‘ The Governor and Ooimcii settled the 

* price of the ransom with the French Commodore (La Hourdonnais) at 
‘ 1,00,000 pagodas, or £421,666 sterling, besides a very %aluahl0 present to 
‘ the Commodore, who was willing to " exmeuale his conquest upm^ these 

* terms, and leave the English in full possession of their Presidency. Qrose's 

* East Indies, Fbl.'II, page 29.’ 

In Mill's India,Uh edition, Vol. Ill, pages ^ 8 , we have evidence 
to the same effect. Professor H. H. Wilson affirms that ‘ a letter to a 
‘ proprietor of India Stock, published in 1750, by a person who was evidently 
‘concerned in the Government of Madras at the time, describes discussions 

* which took place at home, in regard to the payment of certain bonds given 
‘ by the Government of Madras to raise money to the extent of 1,00,000 

* pagodas, which, it is intimated, were presented to the French Commander as 
‘ the price of his moderation.’ 

Only a few years ago, a case was 'lubmitted^ to the opinion of Couneil,i 
regaining the validity of these very bonds, and it is believed that documents 
proving their.existence are still to he found in the India House. _ This fact 
was communicated to the writer by a leading member of the Indian Bench, 
who had himself seen the case, and who had no doubt of the authenticity 

.of the documents on which it was drawn. 

The balance of later evidence seems, therefore, to weigh strongly against 
La Bourdonnais. 
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received it. With the knowledge of this fact before us, the refusal of 
La Bourdonnais to entertain the statesman-like plans of Dupleix 
becomes at once intelligible. Knowing, as we know now, that of 
the three measures which he himself submitted to Dupleix, viz., the 
occupation of M adras by the French, its destruction, and its ransom 
—that of the ransom was the only one which would bring him in 
material advantage, all the mystery that enveloped Ms conduct 
disappears. He. stands robbed of much of his glory, of that 
bright halo of pure disinterestedness with which historians have 
sought to encircle him,—^ Q't least an intelligible being. 
We can watch his acts now," morally certain that we have our 
eyes nn the secret spring by which all those acts were directed. 

But we would not be understood to assert that this was the sole 
motive which influenced 'tiim. We eveij, conceive it possible 
that La Bourdonnais himself was not at all conscious of the 
effect thus produced upon his actions. Even great men are 
very often unconsciously acted upon. More especially was 
this likely to be the case with a man, who chafed so fretfully 
against superior control as did La Bourdonnais. Determined 
not to subordinate his will to the will of Dupleix, he may have 
been himself unaware of that secrat influence, which, notwith¬ 
standing, most powerfully moved him. What is most probable 
is, that the two naotives, powerfully assisting one another, so 
worked upon and mastered his reasoning powers, that he was 
but faintly, if at all, aware of the real moving and guiding power 
within him, but pferj^uaded himself that he was influenced by 
considerations of duty,—the selfish and sordid views which lay 
at the root of his conduct being hept entirely out of sight. 
However that may be, we have in this place to judge of the 
man by his acts. And in looking at those acts, we cannot but 
take advantage t0 the full of any circumstances which tend to 
throw light on the motives that prompted them. Hitherto, no 
consideration has been paid to those motives. In the cont^t 
between Dupleix and La Bourdonnais, the former has been ruth- 
l^ly condemned,-—condemned ,—we are satisfied,—without a 
full and fair enquiry,—without having been heard by means 
of public documents, in his own defence. Yet, it is surely some¬ 
thing in the question between them to enquire, whether there 
vv were any secret motives besides those that have been assigned, 
which might have tempted either of them to over-step bis 
powers. In the case of Dtipleix, we see the avowed reason,-*-the 
detenninution to root out the Eiigli^h at any cost from the Coro¬ 
mandel coast,—based upon the powers which as Governor General 
• 0 ^ French India, he belied himself to possess,—but we can find 
fiQ triK^ of any other. He had no personal objects to gain by 
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refusing to ransom Madras. It appeared to him so plain that 
the restoration of that place involved two dangers,—-hostility 
from the Nawab and renewed hostility from the English,— 
to Pondichery which might be defenceless: the reason of 
his conduct is, in fact, so plain,*so apparent, that we search in vain 
for any secret motive, least of all, for any which might have been 
beneficial to his private fortunes. 

But it is not with La Bourdonnais. It is now clear that 
up to the 26lh September, he*"had entered upon no positive 
engagements to ransom his coniluest. It is, we think certain, 
that on that 26th, the terms were verbally agreed to with 
Governor Morse, one of those terms stipulating for a private 
present to himself of nearly £40,000 rtliat, receiving on the 
the same day convincing intimations fi*om -Pondichery, that 
wLupleix and the Superior Council would be no pai-ty to any 
scheme for a ransom, he suddenly resolved to break with tliem, 
to assert his own independent action. Is it too much to infer 
that the alarmed private interests stimulated, perhajis uncon¬ 
sciously, his jealous and easily roused ambition tc» a revolt against 
the better feelings of his nature ? 

To return to the narrative. We left La Bourdonnais on the 
evening of the 26th and on the morning of the 27th September, 
refusing to acknowledge the authority of the agents sent to 
co-operate with him by the Superior Council, sending to Pondi¬ 
chery for ratification a copy of the treaty of ransom, and yet,— 
strange inconsistency,—asserting his entire independence of the 
control of that Council. 

But before this actually happened, some intimation that it 
was about to happen, had reached Pondichery. Amongst the 
officers of the besieging army,.—the commandant, in fact, of the 
Pondichery contingent,—^was M. Paradis, a Swiss by birth, in the 
French service, and a man of a bold, energetic, daring nature. 
He had previously been known to La Bourdonnais, and the latter 
had, even before his arrival at Pondichery, made a special appli¬ 
cation for his services. Placed in command of the Pondichery 
contingent, and second only on land to La Bourdonnais 
himself, he had behaved in a manner to give the greatest satis¬ 
faction to his chief, and, until the time of the capitulation, the 
relations.between the two had been of the most cordial nature. 
On the 26th, we learn for the first time that some diffisrenee had 
arisen on some point connected with the comnnind of the troops, 
and that Bbradis had left Madras for Pondichery on the 26id j 
armed with letters from La Bourdonnais for Bupleix. It seems 
probable that Paiadis, from his position in the force, had be«i 
made acquainted with the nature pf the negotiations that were 



450 La Bmrdonnaw and Bnpleix. 

progressing^ at Madras, and that he had pointed ont to the Superior 
Council that, unless tliey asserted their authoril^ none would 
remain to them. The Council were probably influenced by 
these considerations when they sent M.M. Despr^mesnil, Pulau- 
rent, and Barth^emy to Madras. But on the 28th, they received 
the defiant letters of La Bourdonnais. They at once wrote to him 
a letter, in which they re-capitulated the arguments they had used 
against the restoration ‘of the place to the English; told him 
that M. Lcsprdmesnil, the second member of Council, and then 
at Madras, would be authorised to take over from him the com¬ 
mand of tne place, with the Pondichcry contingent, under him; 
and concluded with a ibrmal protest against all the engagements 
he might contract without the knowledge and confirmation of 
the Superior Council. On ^lie following day, Dupleix despatched 
to him a letter written with his own hand,—most touching, most 
entreating in its t<|rms^ conjuring him as a brother, as a friend, 
to give up all idea of ransoming the place, and to cuter heartily 
into the designs he was nursing for the uprooting of the 
English. After dwelling upon the worthlessness of a ransom 
agreed to by prisoners, and adducing examples from his¬ 
tory to prove, that conditions made under such circumstances 
had never been considered binding, he added; ^ in the 

* name of God; in the name of your children, of your wife, 

* I conjure you to be persuaded of what I tell you. Knish as 

* you have begun, and do not treat with an enemy wlio has no 
' object but to reduce us to the most dire extremity. Such are 
' the orders which the enemy^s squadron executes wherever it is 

* able. If it has not done more, it was because it could not do 

* more. Providence has been kinder to us than to them. Let 
' us then profit by our opportunity, for the glory of our 

* monarch, and for the general interests of a nation which will 

* regard you as its restorer in India. Heaven grant that I. may 

* succeed in persuading you^^hat I may convince you of the ne- 
' cessity of annulling a treaty which makes us lose in one moment 
‘ all our advantages, the extent of which you 'will recognise 
' immediately, if you will pay attention to my representations.' 

Meanwhile, the three Councillors, M.M. Despr^mesnil,Dulaurent 
and Barthelemy, finding their powers disavowed by La Bour- 
donnais, transmitted to him on the 07th, a formal protesj; against 
his usurpation of authority, as well as against the restoration of 
Madras to the English } they sent also to the various comman¬ 
dants of troops, copies of the King's orders conferring supreme 
authority in India upon Dupleix,—a step tO” which, they said, 
had been driven by the measures adopted by M. de la Bouri- 
.dofttnais in opposition to the orders he had received from Pondi- 
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chery. On the 30th, the three Couneillois made a second protest, 
and announced their intention to withdraw to St. Hiom^, there 
. to await further oiders from Poiidichery. 

This was only the prelude to other and stronger measures. On 
the 2nd October, a Commission, composed of the Major General 
de Bury, M. Bruyere, the Procureur General, uiid M. Paradis, 
arrived at Madras armed with powers to execute the orders with 
which they were entrusted by Dupleix, as representative of his 
Sovereign in the East Indies, lliey canned a declaration made 
by Dupleix on behalf of the King and the Company of the 
Indies, which they were instmeted to read publicly at * Madras,- 
setting forth, amongst other terms, that the tinKity of ransom 
had been made ' by the simple act, without lawful authority, of 

* M. de la Bourdonifais, with prisoners who were. unable to 

engage others on their account, especially in an affair of such 

* importance j that it was null and void, and to be regarded 
^ as nover^ having been executed.' A second declaration, issued 
by Dupleix, on behalf of the King, and caiTied by them, 
created a provincial Council of Fort St. George, ‘ to render jlis- 

* tiee in the name of the King, civil as well as criminal, to all 
' the inhabitants jiresent and to come.' Of this, M. Desjirc- 
mesnil was appointt^d Picsident, and M.M. Dulaureiit, Bartlicle- 
my, Bonneau, Desforges, Bmyore, and Paradis, members. By 
another declaration, M. Despremcsnil was nominated Comman¬ 
dant and Director of the town and fort of Madras, ‘ to eoniraand 
^ in it, under our orders, the offieei’s of land and sea forces, the 
^ inhabitants, the clerks of the Comjiany, and all other French- 
‘ men and foreigners, established in it, of what condition soever 
^ they might be.' They carried with them, besides two requisi¬ 
tions, one from the Superior Council of Pondichcry, the other 
from the principal inhabitants of the town, lx)th alike protesting 
against the usurpation of authority on the part of La Bourdon- 
nais, and against the restoration of Miwlras to the English, as a 
measure injurious to the. national interest, and fraught with 
danger to Pondichery. 

Early on the morning of the 2nd October, sjx of **the mem¬ 
bers of the newly appointed provincial and executive Councils, 
accompanied by their chief clerk, entered Madras, and proceeded 
to the head quarters of La Bourdonnais. By him they were 
received and conducted to the large hall. Here the business of 
the day was commenced by General de Bury handing over to 
La Bourdonnais a letter from the Superior Council, stating t^t 

♦ They were, M.M. Despr^naesnil, Dulaurenfc, Darthtoy, Bmyfere, 
FaradU, and General de Bury. 


CC 
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hCy general^ was authorized to reply to his letter, of the 2i7th 
ultimo. The chief olerk then read out loud, in the presence of a 
large concourse of people, who were attracted by the rumours 
of some extraordin^ scene, the several declarations and protests 
we have enumerated above. 

Whilst this reading was going on, officers of all grades came 
crowding into the hidl, the great majority of them belouging to 
the troops who had come with La Bourdonnais from the Isles. 
As soon as the clerk liad finished, La Bourdonnais replied. He 
stated, tliat he would recognize no authority in India as superior 
to his.jQwn; as the orders, which he had received from France, 
concluded with a special proviso, leaving him ^master of his 
operations/* M. Despremosnil replied, t^t the authority just 
quoted in, no way invalidated the, powers conferred ujwn the 
Governor General, and, in fact, bore no reference to the subject. 
liO Bourdonnais, however, was obstinate, and seeing himself sup¬ 
ported by a number of his own adherents, he assumed a haughtier 
tone, and threatened to b^t the general, and get the troops 
under arms, Immediately a cry was raised in the assembly 
against taking up arms against one another. Upon this. 
La Bourdonnais assembled in the next room a Council of war, 
composed of the officers who had come with him from the islands, 
and after a short sitting, communicated the result to the deputies 
from Pondichery. This was, in effect, that they considered he 
ought not to .go back from the promise he had given to the 
English, Upon this, the deputies retired.f 

La Bourdonnais having thus repulsed the demands, l^ally 
preferred, of the Pondichery d|puties, proceeded without delay 
to deprive them of every cliance of executing them by force, 
Spr^ing a report that the English fleet had been seen off 
I^lioat, he issu^ a general order to send fifty men on board each 
vessel. He at the same time privately insteucted his trusted 
subordinates to assign this duty to the troops ol‘ the Pondichery 
contingent. This was ^eeuted on the momipg of the 4th 


♦ Uni^abtedly this was the case, and this was recognized by the Council 
of Ppndichery,. when two months before they had pressed upon him the 
necessity of a dsciaion regarding them. La Bourdonnais had then refused 
to act, unless the Oouucil prescribed to him a positive course. It may be 
observed in addition, that the fact orbis being master of his operations, 
while it left to him the choice of his ground, did not relieve him of subor- 
dlni^iOQ to the authority of the representative of his Sovereign, in territories 
, fu^eCt to that Sovereign. 

t There are two accounts of this interview,--rone a Prochs Verbal 
drawn up at the time hy Drapi4mesoil and his ceUeaguea; the other the 
aoepuht written three years afterwards by La BtmraonUais, The latter 
abouuds with personal imputations which we have onutted. 
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October, and.be found himself then at the h^ of trooj® mitiFel 3 r 
devoted to him, absolute master of his movements. 

Ihe members of the Provincial Council did not the less 
attempt to establish their lawful,authority by legal means. Dis¬ 
covering during the day the ruse which La Bourdonnais had em¬ 
ployed so well, apparently for his own interests, they resolved to 
place him under a moral restraint. For this purpose. General de 
Bury accompanied by M.M. Latour and Largi proceeded .to his 
head quarters, and delivered to him a written document, 
addressed to him as Commandant of the French squadron, forbid¬ 
ding him to leave Madras with the French troops, without a 
written order from Dupleix. But the time had passed when it was 
necessary for La Bourdonnais to dissemble his resentment. He 
had rid himself of the Pondichery troops, and he was deter¬ 
mined to use his usurjied authority with the utmost rigour. 
He at once placed the three deputies under arr^t, and when 
Paradis, hearing of this indignity, hastened to remonstrate with 
him, he charged him with being ‘ a marplot who had brought 
* them all within two fingers of destruction,^ and sent lihtt to 
join his associates. He declared at the same time that he would 
leave them prisoners to the English on the d 5th October,—the 
day on which he had covenanted to restore Madras to that nation. 

We will not attempt to describe the feelings of Dupleix on 
receiving a report of these proceedings. To carry through the 
dar ling object of his policy, the (lestruction of the English 
power on the Carnatic, he had employed entreaty, advice, per¬ 
suasion, menaces, and moral force,—and all in vain. The deter¬ 
mined pertinacity' of his rival l^t him stranded. Not a single 
resource remained to him. His authority denied, his soldiers 
sent on hoard the Admiral's ships, his deputies arrested and 
confined in Madras,—^liis entreaties answered by cold refusals, his 
assertions of authority by a’contemptuous denial of it,—>what 
remainoi for him to do ? It was vain appeal to Paris. Thence 
no reply could arrive within fifteen mopths, and La Bourdonnais 
could not stay fifteen days longer, without extreme risk, upon 
the coast. He was maddened, not only at the dissipation of the 
vast schemes which he had formed, but at his powerle^ness to 
prevent any act which it might please the infuriated chief of the 
forces, naval and militaiy, to carry out. The utmost that he 
could do was to protest. This he did, in a temperate and dig¬ 
nified letter,t so soon as intelligence of the proceedings at Madras 
reached him, . / 

- - — . ■..1. — -I i> . 

t Ihied Madras, Uh October, 1746. Ftm, the Superior Comeil of 
Pondichet^ to La Bourdonnais. ‘ We learn by the letter pf the Oonnoil 
of Madras of the 4th current, that you have caus^ to be arrested M.M. Bury, 
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Nor was La Bourdonnais himself at all at his ease. The 
month of October,—a month famous for tlie stontis and hurri¬ 
canes which it brings upon the open Coromandel coast,—was now 
well upon him. He had felt and liad always declared that it 
would be dangerous to stay in the Madras roadstead after the 
IDth October. Yet, so intent had he been on this quarrel with 
Dupleix, tliat very little had been done in the way of embarking 
the property of which he had made prize. Not even an 
inventory had been make out. To leiive Madras, too, on 
the loth, as he had iiitended, with a treaty unratified by the 
Superior-Council of Pondichery, would be to make over his conquest 
to Dupleix without conditions, and to lose for himself and for 
France tlie ransom-money he had been promised. That defiance 
of the Pondichery authorities which had apparently succeeded so 
well, what would it profit him, if, after his departure, those 
authorities should choose to ignore all his proceedings, and should 
deal with Madras as a conquest of which they alone a right to 
dispose ? And yet, what was fnore probable than that they would 
thus act ? Relying upon the physical force which he disposed of, 
he had contemned their orders, refused to acknowledge their autho¬ 
rity, arrested their Generals, and put them to oj>en scorn. It 
would have been contrary to all his experience ofmen to imagine, 
that, the physical force being on their side, they would acknow¬ 
ledge any of the arrangements, which, in open defiance of their 
instructions, he might have made. 

At the moment then of his apparent triumph, La Bourdonnais 
felt all the hopelessness and helplessness of his position. Unless 
he could come to terms with Dupleix, all his plans would be 
subverted, the bills for •public ransom and private gratitude 
would not be worth the paper on which they were written. Yet, 
how to come to terms with those whom he had slighted and 
scorned, seemed of all tasks the most impossible. To bend his 


Paradis, Latoor, I/urgi, and Qhangeac. Our iortuei lettm, and tbat which 
M. Bury intimated to you, would have informed you that the Pondichery 
oontingentt not being under your orders, we bad numinatod a Commandant 
at Hadras, and had established a Council there. Things being upon this 
footing, we might have demanded of you, by what right, and by, what 
authority, you have caused them to be arrested. But we W the inutility 
of snoh a demand. We ban now. take no part with refei-ence to all that 
you may do, hut to wait tranquilly the issue of your proceedings. 

We cOnfiim the order to the Council of Madras, to the officers and troops 
of Pondichery, not to evacuate Madras, and not to embark, on board the 
khips, at least, until you forcibly compel them. But we tell them, neverthe¬ 
less, to obey ail your orders ffir the performance of the garrison duties of the 
jplaoe. We permit ourselves to hope that a ray of fight will induce you 
Iq iralleot very seriously.' 
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haughty Bpirifc to sue for the amity which, when pressed upon 
him ‘ us a brother, as a friend/ he had rejeefced> was a course 
which La Bourdonnais, of all men^ would have scorned. Some¬ 
thing, nevertheless, must be done. Dujdeix could aiford to wait 
for the future. It was from La' Bourdonnais that the overtures 
must come. 

He made them,., Not, indeed, in that open, straightforward 
way, which would have acjknowledged his error, and whi(;h would 
have caused the immediate renewal of cordial relations with Dupleix, * 
but in that tortuous, indirect manner which those adopt, who, 
having committed an error, and finding that the consorpienees of 
that‘error are recoiling on themselves, are yet too much the slaves 
of a fake pride to make a candid confession. 

This was the plan he adopted, lie commissioned Varadis, 
the Commandant of the Poiidichery contingent, and whom, it 
will be remembered, he had placed in arrest, to sound Diiplei^ 
as to whether he would agree to the treaty of ransom, providca 
the restoration of Madras were deferred from October to Ja¬ 
nuary or February, with a view ostensibly, to make a j)roper divi¬ 
sion of the spoils. If he could agree to tliat, Paradis added. 
La Bourdonnais would leave behind 150 of his own troops to 
reinforce tj^ose of Pondichery. 

This proposition came upon Dupleix just immediately after his 
authority had been insulted and defied, when he, the civil power, 
had had flaunted before him, by the chief military power, the 
irresistible argument of brate force. He had divined some, if not 
all, of the motives of La Bourdonmiis, and he had made uj) his 
mind to keep no terms with him. Of»cnly Uf break off all 
correspondence with one who wielded the j)hysujul force of the 
colony, would be however, in his opinion, conducive neither to 
French interests in general, nor to the interests of Pondichery in 
particular. But on receiving this indirect overture from Paradis, 
he saw in it a means of getting rid of one who refused to 
carry out himself, and who prevented others from carrying out, 
the views which he deemed essential to French interests. He 
resolved, therefore, to adopt that policy, which the weak in all age 
have deemed n legitimate weapon when battling against the strong, 
and t5 dissemble. He, accoi*dingly, wrote on the 7Bi October 
to La Bourdonnais,‘stating that he would entertain the project. 
But on the fbllovring day,*a circumstance occurred which 
immensely strengthened the hands of Dupleix. Three ships of 
w'ar, long expected, the Centaure of 74 guns, the Mari pi 66, 
and the Brillant of 50, having on board men,'^ aneWred 


• Grose’s’ East Indies, Vol. 2 , Chap. XXIX. 
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that morning in the Pondieheiy roadstead. They brought out 
etaJHiing intelligence. M, Orry had been, in Deeemlx^ 1745, 
replaced as Controller-General by M. Machault d’Amonviile,—a 
member of the Council of State,—of no experience in finance, 
but devoted to Madame de Pompadeur. The Company informed 
Bupleix of this, as well as of the fact that war between Prance 
and Holland was imminent, and fimt he would, therefore, have 
to arrange to meet a new enemy in his neighbourhood They 
• also'forwarded to him, in anticipation of bis being joined by La 
Bourdonnais, specific instructons • as to the relations to himSelf, 
which the Commander of the French fleet would bear. 

As this was the very point upon which La Bourdonnais had 
based his resistance to the orders of Dupleix, this document had 
naturally very great interest for the Pondichcry Council. It was 
dated the 6th October, 1745 , and was thus worded; ‘ The Com- 

* pany considers it right and proper that the Commander of the 
squadron should be present at the meetings of the Superior 

' Council; that he be summoned to it when any military 

* expedition, in which this Commander is to bear a principal part, 

* is under consideration; and that he have in it a deliberative voice. 
^ But it requires also that thfe conclusion, which shall be arrived 

* at after discussion, whatever be the nature of the affaijj, be carried 
' out by him without opposition, even though it should concern 

* the disposing of all the ships of the Company which he may 

* command.'* These orders appeared to Dupleix to be too clear 
to be disputed j be, therefore, sent a copy of them the same day 
to Xid Bourdonnais with the additional intimation, that they 
had l>een approved of i>y the new Minister.* 

* The date of this letter,—the 6lh October, 1745, a date exactly two 
months antecedent to the appointment of M. Machault as Qontroller- 
Generai,-—tof^ether with the statement made by Dupleix that its contents 
‘ had been approved by the new Minister,* afforded an opportunity to 
Iia^ Bourdonnais, of which he took full advantage, to ctmtest its 
validity. * How is it possible,’ he observes in substance in his memoirs, 

* that new Minister should have sent M. Dupleix orders; dated the 5 th 

* October, when hiS appointment dates only from the 6th Deoera- 

* her, and I n^self received by the same opportunite letters from M. 

* Orry, the old Minister, dated the 25th November,* He on this, 

to speak of it as a * metended tetter. But this reasoning, ^ausible as it is, 
has no'foundation. Jt is perfectly true, that M. •Machault's appointment 
as Oonteoller-Oeneral dates only from the 6th December i74g, but it is no 
less so, that for several months prior tcathat date, he had bW designated as 
the successor of Orry, who wfs in disgrace, and that he had been' consulted 
on all the urangemehts that were under discimsison. Dupleix merely states 
in jble letter that the orders he had received from the Company had been 
v*'#ppc0ved oP by the new Minister, What was more oatum than ihi^ 

important orders had been submitted, before transmission te a distant 
ioftlj e inent, te the man who was virtnally, though not at^nally, minister, and 
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But the shifts >to which a wil&il nature, working fbr a definite 
end, is able to resort, were riot yet exhausted. La Bqurdorinais, 
in his reply, thus referred to the instructions of the new Minister: 
* With respect to the extract you have sent me, you may 
' depend that I shall always conform to the orders of the Minister 
' after I shall have received them. Buf, he no long'cr writes to 
‘ me here, and the extract yCu have sent me concerns the Com- 
' pony's captains and not me.' * He added that he liad received 
but one letter from the Company, and boggled Dupleix to have the 


who would be enlrustod with their execution? That such was the prac* 
tice is certain, and the very word used by Dupleix implies that the practice 
was carried out on tliis occasion. The very ships, wliich carried out the 
oi'dijvs, sailed from France before the actual nomination of Machault; it would 
have been a transparent falsehood,—for which there was neither necessity 
nor excuse,—for Dupleix to have employed the expression which he did use, 
if it had not been founded upon fact. Of the authenticity of the order |» 
there can bo no doubt. Hut there is another point. La Hourdonnais adds that 
theletterofOrry tohim was acoiifinnation of his independent antliovity in 
the Indian seas, and he quotes two garbled extracts from it to prove this. 
We give here entire the two first paragraphs from which those extracts are 
taken, believing that they strongly confirip the view we are supporting. 

It must be remembered that the letter is addressed to La Hourdonnais, as 
Governor of the Isles of France and Hourhon, and that at the time it wajs 
despatched, Orry had nob the smallest idea that J^a Honidoimais would 
have been able to succeed, before its receipt, in fitting out a fleet for the Indies. 
He believed him, in fact, to be still at tb© Isle of France. The letter runs 

* thus :—‘ The Company will send you this year. Sir, six of its vessels, of 
‘ which five will sail at the beginning of next mouth, and the sixth in the 
‘ course of February. It has determined to address them all to you, leaving yon 

* master, to dispose of them according to circumstances, and the news you 
‘ may receive from the Indies. It ought, however, to be your cliief duty to 
‘ send to Pondicliery, at a proper season, the number of vessels wliich ninj* 

‘ bo necesssary to convey to it, in safety and with promptitude, the money 
‘ and tlie troops, the ammunitions of war and the supplies, which are des- 

* tilled for that settlement. 

* I do not dictate to you the manner in which you ought to act, to succeed 
‘ in this expedition, of which, you will ;^()arB6lf feel all the importance, 

* persuaded as I am, that you will do all tor the best, Your chief point of 
‘ view ought to he the preservation of the towrf of Pondichery, and 
‘ of the other establishments, which the Company piftsesses beyond the 
‘ Capo of Good Hope and in India. This object ought to be preferred 

* to all other enterprises. You should come to an understanding Oft 
‘thispoint with M. Dupleix, and should send him all the assistance 

* he may demand of you, and for which he will look to you .'—Bated ^th 

Novemoer^ i 745 * • , , p . -r t » 

Now, this letti^r gives very large powers to the Governor of tno'Isles of 
France and Bourbon, but it in no way authorises that Goveriua: to assume 
authority in the country of the Governor, for whom some of the assistam^ 
was intend^. And y«t that was the strained interpretaiioir Iia BourdOnnais 


put upon it. 

* La Bowrdonnais to DapleiXf 


dated Madrasi lOtk Oetoher, 
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others soog^ht for. This despatoh had scarcely h^h sent when 
the missing letters arrived. Whether or not they contained any 
reference to the orders sent to Dnpleix, it is impossible to say,* 
but this is certain, that from the date of^their iweipt, the tone 
of his letters changed. In that of the 10th, he announced to 
Dupleix that he would wait the receipt of'his ideas till the 16th, 
and assured him that there was no condition he would refiise, 
if it did not involve the forfeiture of his' vrord. The same 
evening, he received the reply of Biipleix to the overtures made 
through Paradis, and he at once transmitted to Bupleix the con¬ 
ditions oh yriiich he would make over Madras to the Pondiehery 
authorities, and depart. 

Hie principal of these conditions were, 1 st, a promise, that the 
treaty he enclosed should he rigidly observed; that the Governor 
should he taken from his ofBcers, and not from Pondiehery; that 
^Madras should be evacuated on the 1st January, 1747. Tlie 
treaty contained articles very favourable tO the English, especially 
when it is remembered that Madras, with its wretched gamson, 
was incapable of further defence when it surrendered. The 
second article provided tliat one-half of the munitions of war 
should be returned to the English; the fourth, that the residue of 
the supplies, of which the quantity was large, after the re-victual- 
ling of the French scpiadron, should be restored to them; the 
other articles related to the ransom and mattera previously 
noticed. On the following day, the 12 th, he sent another letter, 
in which he stated that as M. Despr^mesnil had assured him that 
Dupleix would agree to the conditions, he was now impatient 
to depart. He enclosed five articles, the two principal of 
which provided that Madras should be evacuated, at the latest, 
at the end of January, that it should not he attacked by 
either nation before that period, and that as long as it should 
remain in the hands of the French, the roadstead should be acces¬ 
sible to the ships of both, nations. The Superior Council replied to 
these letters on the 13th and 14th. With reference to the conditions 
insisted upon by La Bourdonnais, they agreed to keep the engage¬ 
ment entered int 6 with the English, provided the English kept 
theirs 5 but they required that La Bourdonnais should le.w€ 
them 150 of his troops as he had promised Paradis, that 
Be^r^mesnil should be Commandant, a^ted by a Council of 
four, two of whom might be named by La Bourdonnais, subordi¬ 
nate to Potidicheiy y and that the place should not be evacuated till 

' ^ f 

—r—■—^ ;. . r. 1 . .. . . 

, - If H4 wrifes in bis letter of the 10th October to Bupleix thus ‘ 1 
f bt-ve jUst received the letbere of tbe Minister, tboy, io no way, a^eet niy 
* pterions orders.' But tbo letters are not given. % 
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a complete division of the prize property should have taken place. 
In their letter of the 14th,* tiie Council positively refused to 
agree to evacuate the place by the time proposed, and entered 
into reasons which shewed how dangerous it would be to IVench 
interests, to accede to the other eonditions proposed, f 

But before this letter reached La Bourdonnais, an unforeseen 
event had cut the more than Gordian knot which neither party could 
agree to untie. In his letter of the 11th October addressed to 
Dupleix, La Bourdonnais had remarked—^ What we have most 
' against us, is the monsoon; I can stay here very well till the 
' ^Oth, perhaps, even to the 25th, if the weather continues favour- 
' able.' On the following day he wrote—‘ Already the northerly 
‘ wind has set in, then follows, as you know, the decided necessity 
' of quitting the place. * * * T; am writing to-day to each 

^jc%>tain, giving them such orders, that in case the new moon 

* and bad weather should* compel them to put to sea, they may 
' re-gain the coast afterwards.' The next day, the 13th, was 
lovely day, one of the finest of the season. During the night, 
however, there came on one of those hurricanes which periodically 
cause ruin and devastation along the Coromandel coast. The 
French vessels, with the exception of three,—the Si. Louis, the 
Lys, and the Renommde ,—which had been sent to Pondichery with 
a portion of the sp^ls of Madras, were in the roadstead loading. 
In addition to their crews, they had on board nearly five hundred 
troops,—the Pondichery contingent,, which, it will be recollected. 
La Bourdonnais, to assure his own unquestioned authority in 
Madras, had embarked upon them. The storm, as usual with us 
such storms,—gave but little warning of its approach. Before, 

* In reply to La Bourdonnais’ of the 12th. 

f We extract th« most salient passag'es from this letter of the Superior 
Council, dated Fondichery, 14th October, 1746, ‘M. Dupleix has communicated 

* to us your letter of the 12th, with some articles which wo have examined 
‘very attentively. Many retisons prevent us from being able to accede to 
‘ them. The time to which you limit the evacuation of the pl.see, is not 

* sufficient to enable iis to make a division of the artillery, rigging, and 

* the supplies, and to take them away. All that we can promise you, is to 
‘ work as promptly as possible. * * * 

‘ With respect to the hostages, letters of exchange, and bills, we are very 
‘ willing to engage to receive them, on the understanding, that this acceptance 
‘ on our part does not pass for an acquiescence in the articles which relate to 

* them * * * The roadstead of Madias cannot be open to the English daring 

* the division of the prize property; the English squadron has only, to 
‘ come there with five or six ships from Europe, as well as from India, 

* and to disembark their crows gradually. It would thus be very easy, 
‘ as you will see, for the English to take possession of Madras, at least to 
‘ concentrate there a force of 2,000 Europeans. It is for this reason that wo 
‘ have inserted a paragraph that the roadstead of Madras must not be open 
‘ to the English/ 


DU 
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tiowevcr. it attained anything like its greatest severity^ like ships 
had all slipped their cables, and put to sea. All n^ht long the 
hurricane raged with terrible fury. La Bourdonnais, who, at tlie 
Hret whistle of the storm, had busied himself in making prepara¬ 
tions to meet every possible conjuncture of fortune, vainly strained 
his eyes, as the day slowly broke, to discover any trace of his fleet. 
Not a vessel was to be seen. The hurricane continued to rage 
furiously, and, at ,8 o^clock in the morning, appeared to be even 
augmenting in force. During the whole of that day his anxieties 
increased. But he was not idle. Here, again, the old qualities of 
the great organiser of the islands displayed themselves to their 
full perfecLiou. He sent parties along the coast, with means 
and appliances to aucoour^the crews that might stand in need 
of aid. At Madras itself, he made preparations on a large scalnfor 
the same purpose; he wrote letters to Diipleix, detailing^is 
terrible anxieties, and asking news of the ships at Potidioheiy; 
besides this, all the boats having been destroyed, he detached 
catamarans,^ at ^ past S in the. afternoon, when tlie storm had 
begun to abate, witli letters detailing the state of things at 
Madras, and asking for information from any vessel they might 
fall in with. No intelligence reached him, however, before 
8 o’clock, nor did a single sail appear in view. At that hour, 
he learned that the Marie Gertrude, an English prize, having 
many soldiers in her, had been lost with nearly all on board, 
between St. Thomd and Covelong; that one ship totally dis¬ 
masted, and another, with all her masts standing, were anchored 
safely off St. Thom^; that a Dufel) vessel had gone down 
near the same place, and that, two small trading barks had met 
with a similar fate. All next day his anxiety was increasing; 
every hour brought bad tidings. At 9 o’clock, he learned that 
the Bourbon was at anclior fifteen miles off^ with only a fore¬ 
mast standing, and leaking terribly ; that the Aehille was almost 
in the same state, and that another ship, name unknown, had 
been descried totally dismasted. Every hour brought news of 
fresh disasters. At 7 o’clock in the evening, he reported to 
DupteijE that the Bourdon was lost beyond redemption,f and 
that it would he possible to save only a very few of the crew; 
that the Due d* Orleans was lust, one man only being saved, and 
that another vessel, totally dismat:ted, was -in sight. 

On the 16th, the weather moderated; hut it was not till the 17th, 
that La Bourdounais became acquainted with the entire extent 


^ A cahunaran is eomposed of three or four pieces of wood, about twenty 
lonv, tied together, upon which a man stands with a paddle. 

'•f Sm was, however, eventually saved. ♦ 
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of his losses. Of the ei^lit French vessels * anchored in the 
Madi*^ roads on the evening of the 13th, the dchUht 
after incurring great danger, losing two of her masts, and 
throwing over sixteen 18 pounders, anchored safely in . the 
roadstead j the Neptune had been totally dismasted, had thrown 
over fourteen 12 pounders, and had seven feet of water in her 
hold. All her prize-cargo had been ruined. The Bourbon was 
saved by a miracle: she had lost her main and mizen masts, and 
been compelled likewise to thiv>w over fourteen of her guns. She 
had received in other respects such damage, as to make her quite 
unfit to put to sea. The was lost with all on board; the 

Due d*Orleans underwent tlie same fate, eiglit only of her crew 
being saved ; tlie Princesse Marie was dismasted, and had seven to 
eight feet water in her hold; the Marie Gertrude and the Advice 
foundered. Of these eight vessels, then, four were los!;; two 
of the others were rendered utterly^unseaworthy, and the remain¬ 
ing two were so damaged, as to require almost super-human exer¬ 
tion to fit them for sea. The French fleet had, in fact, suddenly 
ceased to exist. The loss iu men alutie had exceeded twelve hiiu- 
dred.f 

It was whilst iu the midst of his trembles, before even he 
knew the full extent of his losses, that La Uourdonnuis received 
that letter, dated the 1 tth October, from the Superior Council to 
which we have alluded,:}: and iu which they declined to fix an 
absolute term to the time of the wjthdrawul of the French troops 
from Madras. He apparently had expected some sucli answer. 

' I have received from the Council,' said he, iu reply,' the answer 

* which I expected regarding the affair of Madras. I shall take 
' that which I believe to be the simplest part, which is to leave 

* you a copy of the capitulation, and to abandon to you the field, 

* in order to devote myself entirely to saving the debris of our 

* losses.' Four days later, writing when his losses were fully 
known to him, lie still expressed himself hopefully about the future, 
proposing to winter and repair damages at Goa, whilst the undam¬ 
aged portion of the fleet should remain at Achepn for the 
protection of Pondichery. He then added —‘ My part is taken 


* These were the Aokille, the Bourbon, the Phenix, the _ Neptune, ^e 
Due d'OrlSans, fitted out as men-of-war, the PHf^aae Marie, m EugUah 
prize, the Marie Gertrude aud the Advice, also prizes, 

t Resides sixty men of the English garrison who were on hoard the 
Due d’Orbfans. Grose's East Indies. 

f Vide note to page 461, 
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* regfarding Madras; I abandon it to yon.^ X have signed 

* the capitulation, it is for you to keep my word. I am so 

* disgusted with this wretched Madras, that I would give an 

* arm never to have put foot in it. It has cost us too much.' 

The next day he signed the treaty,—the same treaty wl»icb, 
on the llth° and l^th, be had forwarded to Pondichery, and 
to some articles of which, on the 14th, the Council of Pdndichery 
had objeiited,—"he signed this treaty, stating in the preamble, 
that he did so, because tlie Pondichery Council, by articles signed 
the 13th, and by that same letter of the 14th,f had engaged 
itself to hold to the capitulation in those terras. 

Havihg'tlms concluded, by an act not only unauthorized, but 
under the circumstances, even dishonourable, that straggle for 
authority, and,—would that we could omit the remainder,—for 
his own private ends—for tiie securing to himself of the private 
sura which was additional to the public ransom,—*La Bourdon- 
nais assembled the members of the English Council, and read¬ 
ing to them the treaty in both lajjguages, received their* accep¬ 
tance of its terms. Governor Morse and five of his | Councillors 
then attached to it their signatures. The treaty was sent the 
same day to Pondichery, accompanied by an intimation from the 
Admiral to the Council, that lie would hold them responsible, 
individually and collectively, for all contraventions perpetrated 
against it by the French. 

Meanwhile, La Bourdonnais had made extraordinary exertions 
to repair and re-fit his vessels. Here he was in his real element. 
Nothing could surpass his energy, or the zeal and determination 


* It is necessary to notice that this was not written until La Bourdonnais 
had made a vain attempt to biing under his orders, the captains of the 
Centaure, the Mars, and the Brillant, just arrived from England. They 

S leaded, in reply, the orders they had received to place themselves at the 
isjposal of the &overnor-* 5 eneral and Council of Pondichery. La Bourd'on- 
ntm h Messieurs du Consul Suprhne de Pondichery, le i%th Octohre, 1746. 

t In a foot note to page 461, we have given the, most important 
extracts from this letter. If the reader refer to it he will find, that so far 
from giving La Bourdonnais authonty to accede to the terms mentioned, it 
distinctly objected to two of the most important conditions,—conditions, 
which, nevertheless, are found unaltered in the treaty which La Bourdonnais, 
on thestength, as he Says, of this letter, si^ed. La Bourdonnais, in his 
memoirs, deolaies that the previous letters of jDupleix, agreeing in general 
terms to his conditions, authorized him to act thusbut, why then, did 
he not quote these in the preamble? 

$ Mr. Orose, who was a eontemporaiy, and who naturally adopted the 
Eoglish view, writes * If the French had not perfi.dioasly broke their enga* 
gement, the price of the ransom would have been a very favourable circum- 
stance to the English Company.* No doubt, and that is just why Dupleix 
Opposed it, though he broke no engagement, having made nome. 
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he instilled into his siibordinafces. In less than 6ve days after 
the remnants of the shattered squadron had re-anohored in the 
Madras roads, he had succeeded in rigginj^f the AchUle with 
jurymasts; the Neptune and the Bi^ncesse Marie had been ren¬ 
dered seawortiiy, and even the,had been patched up 
BuSicienbly to make the passage to Poudichery. Having placed 
what prize property lie could on board these vessels, La Bour- 
donnais, on the morning of tlie 23rd Octolier, ordered a grand 
parade of the troops, and formally made over command to 
Despremesnil. As he did this, it came on again to blow, and 
the ships, fearful of another hurricane, at once made for the 
open sea. La Bourdonnais himself waited for the conclusion 
of the ceremony, tlien threw himself into a country boat, and 
amid a terrible storm put out to jom them, thus bidding a last 
^die«> amid the conflict of tlie elements, to that Madras, with 
regard to which he 'would have given an arm never to have set 
foot in it.* 

All, meanwhile, had been quiet at Pondichery, The storm 
of the night of the 13th and the two following days, had not 
extended so far south as the French capital. The three ships 
arrived from France, as well as the three which had been 
despatched from Madras some time previously to the storni, had 
thus ridden calmly in the Pondichery roads, whilst their con¬ 
sorts at Madras had been damaged or sunk. No sooner had 
these terrible losses become known^ than the Council assembled 
to concert measures to he adopted to meet the possible results 
of such a calamity. Little, however, could be done, as the demands 
made on Pondicliery for the expeditidn to Madras had exhausted 
all its stores, and the ships were not in a condition to take 
the sea immediately. On the 22nd, a Council was held, at which 
the captains of the ships assisted to deliberate on the disposal 
of the fleet. After hearing the opinions of the captains, a resolu¬ 
tion was arrived tliat the six vessels, then off Pondichery, should 
proceed to the roadstead of Acheen, under M. Dordelin, the 
senior captain, there to remain till the 20th or 25th December, 
when the squadron should hear up for Pulicat, to proceed thence, 
if circumstances were favourable, to Madras, These orders were 
sent sealed to M. Dordelin. Neither Dordelin nor any of his junior 
captains appear to have been men of energy or character. The 
' authority in whose presence they found themselves^ at the 
moment, acted upon them with a force, that to their feeble 
natures was irresistible. They had not been many hours at sea, 
when they received a letter from La Bourdonnais informing 
them of his departure from Madras, and directing them to 
proceed along the coast to join him. On opening at the same 
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time their sealed orders* their perplexity was extreme. It was 
dlfhcalt for thorn to decide to whom their obedience was due. 
Whilst yet hesitating they fell in with the maimed squadron of 
La Bourdonimis. His daring; decided spirit settled the ques« 
tiou ill a moment. Taking upon him the command of the 
united squadron, he ordered them to accompany him, as he con¬ 
tinued his course tor Pondicheiy. lu that roadstead he anchored 
ott the 27th. 

Ouee more at Pondichery, the contestation between the two 
men re-eommence<I.' It formed part of the plan of La Bourdon- 
naisj and there can be no doubt that, as a plan, it was able 
and well considered, to have taken round the squadron to the 
Malabar coast. Leaving the, sound vessels cruising in the 
Arabian Sea, he would Uave lakeu the damaged ships into the 
neutral harbour of Goa, and have there completely re-fitted 
them. Buying then other vessels at Goa and Surat, he would have 
re-united his squadron, and have come round with a force, 
sufficient to counterbalance tlie English force, to the Coromandel 
coast. But, to carry out this plan, he required to draw upon 
all tlie resources of Pondichery. 

He required to borrow from her all her soldiers, all her heavy 
guns, n great part of her ammunition, and the remainder of 
her all but exhausted stores. He demanded of Pondichery, in 
fact, to take upon herself all the risks which might possibly 
attend his cruise, remaining herself all the time open to the 
attacks of an enemy. The idea, however, quite mastered him 
for tlie moment, and he pressed it with all his earnestness upon 
Dupleix. ^ Aid inc,^ he said, * with the same zeal with which 
' you aided me for the taking of Madras, and we shall be able 
* liot only to recover ourselves, hut to gain fresh advantages.^ 

It is doubtful whether, even under any circumstances, the 
Governor of Pondichery would have felt himself justified in 
undertaking so great a risk, even with the prospect of gaining 
so great an advantage. Certain it is that, after the experience 
of the preceding four months, Dupleix felt no inclination to 
permit the safety of the colony to rest on the caprices of a 
man who, up to that time, bad never ceased to thwart and oppose 
his best devised schemes. Considering that the squadron of 
Commodore Peyton was yet unconquered, he felt that it was 
absolutely necessary for the safety of Pondichery, that the hnlfc 
of the fleet should proceed to an anchoring ground, whence it 
would be re-called on an emergency. Such a position did Aeheen, 
In the opinion of himself and his Council, offer. Although, 
therefore, the letters of La Bourdonnais making this propoetd, 
were coached in the most conciliatory language; althongh in 
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them, Dupleix was urged to forget the pa«t> and give once more, 
as he had given before the expedition to Madras^ all the 
resources of Pondichery, in aid of tlie new scheme, he felt con¬ 
strained to refuse to entertain it. The fact is, he could not forget 
the past; he could not forget the terrible trials of the preceding 
six weeks; the open defiance of his autliority, the arrest of his 
agents, the disposal of the Pondichery contingent on board 
the ships of the* squadron, the usurpation of an authority 
supported by physical force alone. Thi-so things, indeed, would 
have been very hard to Ibrget at any time. Especially were they 
so at the moment when he, who had suffered most from such pro¬ 
ceedings, had upon his shoulders tlie sole responsibility ot the 
future of Pondichery. To Imve again voluntarily placed that 
settlement, in the power of one who had shown no n'spect for 
the authority of its Governor, would have been the height of 
folly. The honied phrases of La Bourdonuais fell, therefore, 
upou ears which thorouglily mistrusted both tliem and their 
author. 1'he Superior Council declined to eniertaiii his plan for 
a moment. La Bourdonnais hims(df had refused to land ; they 
declined to proceed on board his ship, as Uc requested, to dis¬ 
cuss matters together. Neither party, in fact, would trust 
the other. Under those ciieumstanees, it is scarcely to he won- 
deied at, that the tenor of the reply to La Bourdonuais^ propo* 
sition went simply to reiterate to orders, which had directed the 
squadron to proceed to Acheen. 

In the first letter,* which La Bouidoiinais addressed to the 
Superior Council after his junction with the squadron of M. 
Dordelin, he had promised that he would not interfere with their 
command over the Company's ships. This promise, on hi.s new 
plan being rejected, he proceeded to fulfil. lie had at Irs dis¬ 
posal seven vessels,—four in good order,f three damaged and 
shattered.^; Of these he proposed to form two squadrons, which, 
sailing together, should endeavour to gain Acheen. If they 
succeeded, he would send liience the Lp and the Smaatra to the 
islands, and, repairing the Achille, would make, at the end of 
December, for Pulicat, then to carry out the orders of the Supe¬ 
rior Council. But should he not be able to gain Acbecn with 
the two squadrons, the first under the command of M. Dordelin 
was to make for tl«at place, there to act under ordem from 

* A Messieurs du Conseil du Pondicher-yy le 26th Odohre, 1746. 

■f* These were the CentauTSy the BHUant^ the Mars, and the 8t. Louis. 

J The Ackille, the L^s, and the Sumatra, I'he Sumatra had come in a 
shattered condition from the islands. The other, ship,the the 

Neptune, the Benommie and the Princesse Marie had been too disabled 
to make the voyage. 
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Pottdicheryj whilst he himself^ with the damaged sqoadron, 
should bear up for the islands. 

Upon this plan he acted. On the 29th of October, after a 
stay in the Pondichery roads,—for he did not land in the ^ 
town,—of only two days,— he set sail with the seven ships 
before indicated for Acheen. The result he had anticipated 
happened. The three damaged ships were soon left out of 
sight by those of the uninjured squadron. These latter 
sailing their best, as had been ordered, reached Acheen on tlie 
6 th December. L'a Bourdonnais, despairing of being able to 
gain that anchorage with ships that had been so shattered as bis 
own, gave up all idea of reaching it, and bore up for Port Louis. 
He arrived there, his ships in a miserable condition, on the 
10th December. 

In this manner, after a short sojourn of four months, did La 
Bourdonnais leave those latitudes, to gam which had been the 
dream of his heart during the best years of his life. Yet, in those 
four months, what stirring events bad been concentrated 1 Arriv¬ 
ing in the Indian seas with a fleet which he had, for all the pur¬ 
poses of the expedition, made himself, with crews he had 
trained, and soldiers whom he had taught and drilled, he first 
encountered and beat off an English fleet, inferior, indeed, in the 
actual number of the ships, but far superior in weight of metal; 
then, re-fitting and re-arming at Pondichery, be sailed out to 
encounter once more the English squadron. Not daring to 
accept his challenge to an engagement, they fled before him, and 
he, having thus obtained the mastery of the seas, sailed then to 
attack the stronghold of the English on the Coromandel coast. 
Taking it without the loss of a man, lie beard very soon 
afterwards of the arrival of a reinforcement of three ships, 
armed as ships of war, at Pondichery! What a position 
did that give him I Conqueror of Madras, master of the ocean, 
with no one to oppose his onward progress, with a Governor 
General ali Pondichery who was constantly impressing upon 
him the necessity of rooting out the English* from every 
settlement in India, he might have sailed up the Hooghly, 
have conquered Calcutta, and have destroyed English commerce 
in the Indian seas. In acting thus, he would have fulfllled 
the very purpose of his mission; he would have cai'ried out 
the most cherished dreams of his life. Why, then, did he not 
effect this ? The answer is to be found in the motives which 
We have unveiled. It was partly, we believe, chiefly, because 
though he had triumphed over difficulties, siich as would have 
baffl^ most men, though he had conquered enemies on shore, 
and driven every rival from the sea, he had not overcome himself. 
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Yet, there ’Oras another reason too, which it is impossible to 
ignore. The price of the ransom-treaty of Madras, even if it had 
no acknowledged influence on his conduct, stimulated, neverthe¬ 
less, by its demoralizing power, that spirit of rebellious pride, 
which led him first to oppose eVery order which would have set , 
aside the treaty that he had concluded, and afterwards to assume 
a position, as defiant as it was unbecoming, as baneful to the 
interests of France,’as it was prejudicial to his own character. 

And yet, it is not France that has the right to pronounce 
upon him severe judgment. Left by France to himself, he 
had civilized for her one great island in the Indian Ocean, and, 
making resources for himself, had done what none otlier of 
her sons has ever succeeded in doing,—had subdued the chief 
settlement of hei' great rival. Even that great fault-,—great 
inasmuch as it led to greater,—the acceptance of a present as the 
price of the treaty of ransom, was, after all, but a compliance 
with customs that were common enough in India, and which, 
in one shape or other, few commanders of that age, whether 
tliey came from England, from France, or from Hindostan, were 
virtuous enough to resist. If, then, the recollection of the strug¬ 
gles, partly the consequetice of this fault, for supreme power with 
Dupleix, cannot entirely be obliterated, we may at least prefer 
to dwell on the great triumph we have alluded to,—on the 
unsurpassed energy, daring, and strength of will, by which 
alone it could have been achieved I • 

He has now, at the epoch of which we ate writing, gazed for 
the last time on the scene of his triumphs. No more was he to 
be called upon to strike a blow for French India. Arriving in 
tlie Isle of France, in the beginning of December, he 
found a successor, M. David, installed there, with orders to 
leave to La Bourdonnais the command of the fleet, only in 
case he found the accounts of his Government in proper order. 

M. David having pronounced favourably in this respect, 
La Bourdonnais was placed in command of the squadron, and 
directed to proceed to France, taking Martinique oir the way. 
A storm shattered his ships off the Cape of Good Hope, but 
he succeeded, with four of them, in gaining Martinique. Here 
he learned that the homeward route was barred by English 
cruisers, whom it would be impossible to avoid, and who were 
too numerous to contend against. Impatient, however, to 
arrive in France to justify himself, he proceeded under a feigned 
name to St. Eustaohe, converted all his property into jewels,* 

* Madame de La fiourdonnais embarked in a Portuguese ship with 
most of these jewels, and arrived safely in Lisbonthence she proceeded to 
Paris. 

EE 
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and took a passapje in a Dutch sljip. War, however, had been 
declared between England and Holland, and the Dutch vessel 
was taken, and carried into an English port. Here La Bour- 
donnais was recognised, and was at once constituted prisoner^ 
of war. 

His reception in London, wliither he was taken, was, how¬ 
ever, most flattering to him. Regarded as the champion of 
English interests in India,—a poor compliment to a French 
admiral,—testimonies of esteem and regard wore showered upon 
him. He was at once allowed l»is freedom and permission to 
return to France on parole, and he was treated by the Royal 
family,' the Directors of the East India Company, and others, 
with the greatest distinctio^^. Hearing, however, that his Own 
Government and the Directors were incensed against him, he 
resolved to proceed without delay to FranSe. 

La Boiirdonnais left London on the 22iid February, 1748, and, 
in a few days, found himself at Versailles. Here, however, 
a very different reception awaited him. Loin's XV, king of 
France, in the very height of bis sensual career, had no 
thought but for the gratification of his palled and jaded 
appetites. The reigning favourite, Jeanne Antoinette Poisson, 
Madame d’Etioles, the supfiosed daughter of a clerk in a 
mercantile house, created by the King, Marquise de Pompadour, 
held in her hands the whole direction ol affairs. Such was 
the destiny of the France of Louis XV, that the fate of her 
armies, the fame and fortune of lier generals and admirals, 
the prosperity of her citizens, depended on the absolute voice 
of one shameless woman. Caring only for power, she maintained 
her influence over the king by ministering, by means of 
others, to his debaucheries, whilst he signed the decrees that 
she had ordered to be prepared. The ministers were her crea¬ 
tures. Orry, whom she had disgraced, and who had died the 
previous year, had been succeeded, as we have already seen, by 
Maehault, a man of little experience, as Controller-General of 
Finances, whilst the Chief Directorship of the Navy had been 
conferred upon Le Normand de Tournehem, a subordinate 
in the Revenue Department, and the reputed father of the 
favourite. 

Under such a regime justice was not even thought of. It 
being the object of Madame de Pompadour to consolidate her 
own power, she cared only for those whose wealth and influ¬ 
ence could be useful to her. In her hatred, she was vindic¬ 
tive and remorseless. Many a man expiated a trifling wound 
to her vanity, or a thoughtless sarcasm on her position, by a 
ife of impiisonment in the Bastille. She possessed a cold and 
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callous heai't, utterly incapable of sympathy or feeling. The 
selfish and animal nature of the King she knew thoroughly, 
and she managed him with an art that brought him quite 
under her control. Not that be loved her. Love was a feeling 
of which Louis XV was incapable. Cold-blooded, indeed, 
must have been the tnan who, as tlie remains of the woman 
with whom and under \\’!iose infiuence he hud lived for nine¬ 
teen years, were ‘being carried in a drizzling rain to the grave, 
could jocularly remark —* The marchioness bus bad weather 
for her journey.* Yet over that cold selfish nature she pos¬ 
sessed complete mastery. Though he was often aware, and 
disapproved of, the tendency of her projects, he never had 
sufficient energy even to remonstrate against them. She pro* 
vided him with (\ebauchory in th*e Parc aux Cerfs, and he left 
to. her unlimited and unfettered action. 

Such were the rulers of the France to which La Bourdonnais 
returned, proposing first to clear his character, and secondly, 
to suggest new operations for the extensions of French terri¬ 
tory. But he returned to a France which was not even the 
France of Fleury, nerveless and palsied as he had considered 
that to be. The France of 1748 used the spasmodic vitality 
she possessed chiefly against her own children. La Bourdoii- 
nais arrived to find himself the o]>ject of the most serious 
accusations,—accusations whicli the office-holders who registered 
the decrees of Madame de Pompadjour regarded as fully proved 
by the fact that tliey liad been preferred. He was accused 
of having disregarded jthe King's orders, of having entered 
into a secret understanding with the enemy, and of having 
diverted to his own use the funds of the Company. No expla¬ 
nation was listened to, or rather all means of explanation were 
denied to him. He was thrown into the Bastille. Permission 
to see his wife and children was denied him. Paper and 
ink were withheld from him, and tliis great soldier, whose 
active spirit had found the outer world not too wide for its 
conceptions, was shut up for three years in a narrow cell, 
whilst the charges against him were examined, according to the 
tedious forms of the period, before a Commission. But the 
spirit of La Bourdonnais could not be idle even in a prison. 
He devised means to write bis memoirs. Handkerchiefs steeped 
in rice-water served him for paper, coffee dregs for ink, and he 
made a pen out of a piece of copper money, which he flattened 
out, rolled up, and pointed. At the etid of three years, the 
Commission solemnly declared his innocence, and the gates of 
the Bastille were opened to him. But it was then too late. 
Paralysis of one side had resulted from his long confinement 
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and his general health had been undermined. His affairs, too 
compulsorily neglected, were in a state of disorder. Indignn- 
tion at such a rewaid for his services increased the malady 
which confinement had induced. It had, in fact, .broken hU 
heart. His release, therefore, brought him but- little benefit. 
A few months later, the 9th September 1753, lie died, the first 
Franco-lndian vjctim,—the first out of others who were to 
follow,—to the raisgovernment of Louis XV. 

But it may he ol^ected that a man who could act as we have 
described La Bourdonnais to have acted, can scarcely with pro¬ 
priety be styled victim,'—that he who could make the honour 
and gloi-y of his country, second to his own interests and his 
own ambition, more deserved the designation and punishment 
of traitor, than merited commiseration. Undoubtedly that might 
have been so, had his contemporaries enjoyed the same oppor¬ 
tunity that we have of prying into the inner heart of the man, 
of searching out his secret motives. But, in considering the con¬ 
duct of France towards La Bourdonnais, we must always recollect 
that the charge which in these days is considered the gravest 
against him, viz,, that of receiving a bribe to agree to the 
ransom of Madras, was but lightly pressed, was supported by no 
proof, and was never believed. He stood before his countrymen, 
as a man who had sacrificed his every energy to promote the 
glory of France, and who had failed in consequence of the jealousy 
of others. It was that failure, no matter liow brought about, 
which constituted his real crime in the eyes of the palsied 
administration of Louis XY. A Government, such as that was, 
cares for nothing, looks at nothing, but results. Its administra¬ 
tor may have been culpably careless themselves, they may have 
neglected every necessary provision for success, they may even, 
by their incapacity, have made success impossible, but, not¬ 
withstanding, they do not the less force the responsibility of the 
result on the man whom they employ. They save themselves 
by making of him a victim. 

As to the fault itself, nothing is farther from bur intention 
than to attempt to excuse or to extenuate it. Yet, injustice to 
La Bourdonnais, it must be recorded that the fault was less his, 
than of the age in which he lived. Whilst we lament his weak¬ 
ness in this respect, let us remember how few of our own early 
Indian administrators were clean-handed. After r^ing the 
account of the vast sums paid to the conqueror of Plassey by 
Meer Jaffier for bis elevation^ of the bribes then offered by Meer 
Eassim, and accepted by tbe members of Council to dethrone 
that same Meer Jaffier in favour of himself, and then, of the 
■ presents in hard coin paid by Meer Jaffier for his restoration, we 
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may then be disposed to judge liti Bouidonnais by the more 
leuient tsode that obtained in the earlier period of British con¬ 
quest of India, and, if we cannot acquit him entirely, we must 
at least be forced to the admission, that tl»ero were few men in 
that age who would have been proof against a similar tempta¬ 
tion. 

It is oiir own belief, founded upon a diligent study of all tlie 
papers that have been written on this question, of the accu¬ 
sations and retorts, the charges and the defence, that whilst 
La Bonrdomiais accepted the bonds for the amount intended 
as a private present to himself, he was not, consciously to 
himself, influenced by tlieir receipt. The fact is, he was 
naturally disposed to rebel against authority on the spot superior 
to his own. Tlie orders he had received I'roin France gave a 
oolour to the view, upon which he insisted, that he was supreme 
everywhere, except within the walls of Pondichery and i(.s 
dependencies, and, in his impatience under restraint, he would 
read those orders only in the light most favourable to his or . 
wishes. We do not df)iibt that the mone/ consideration really 
helped to drive him on in the course which led ‘to an open 
breach with the civil power. But his mind was so full of the con¬ 
sciousness of his own dignity, he chafed so much against orders, 
he had become so blind to what ought to have been to him the 
simple line of duty, and so bent on asserting his own rights, 
that we can well believe he would, himself have repelled with 
sincere indignation the charge that he was really fighting to 
secure a bribe. We have had instances in our own day of the 
strange forgetfulness of propriety that can be displayed by 
men, who, in other points, might claim to be regarded as great 
men, when they are baulked in the course they have planned out 
for themselves. It matters little what is the cause, but the 
fact is undeniable, that when once a man gives himself to the 
sway of his passions, he is like a steed without a rider. The 
greater his capacities, the more headlong, the more dangerous will 
be his course. His manly sense of honour, hie chivalry of nature, 
leave him as if by order. He stoops to acts which hefvould scorn 
in others, which, in the possession of his right senses, be would 
scorn in himself. 'Helooks only at the end. Eeckless as to the 
means, he presses into his service the meannesses which come 
readily at his call, blinding bis eyes to their nature. Happy the 
man, to whom a sadden revelation discloses the abyss upon 
the brink of which he is acting, whom a knowledge of the 
means he is employing recalls, before it be too late, to him¬ 
self I To La Bourdonnais, alas! no such perception of danger 
was granted, and, in his struggle for power, he lost, by his 
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protracted stay at Madras, the best chance of completing the 
work of Pran 9 oi 8 Martin^ ^ 

Meanwhile, his rival remains at Poudichery, master of 
Madras, master even; for the moment, of the seas. His policy 
has triumphed, but yet dangers seem to be rising upon two sides 
of him. 

On the one side, England, alarmed at the loss of Madras, is mak¬ 
ing super-human efforts to retaliate on Poudichery, On the other, 
the Nawab of the Carnatic, jealous of French aggrandisement, 
is demanding with eager messages the surrender to himself of 
Madras, the renunciation of further designs of conquest, and 
threatening hostilities in case of refusal. In our next number 
will be recorded the consummate skill by which Pondichery 
was preserved, Madras reta’ined, and which planned the first 
direct blow for a French Empire in India. 
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The Panjab Chie/'a, llhtorlcnl and Biographical notices of the 
principal families in the ienitories under the Panjah Govenment. 
By Lepel. H. Griflin, Beiig'al Civil St* rvici;, Assistant Com- 
missionei', LaliortJ. Lahore ; T. C. ArCarthy, Clirouif.le Press, 
1865. 

I N the very short space wliieh ^■e aie able to afford in this 
. number to the notice pf this valiuihle work, we do not pre¬ 
tend to he able to give anythin|^ like a full review of its contents. 
That we reserve to a future occasion. But it is impossible to 
allow the present number of the lieriao to appear witliout con¬ 
taining our testimony to the grtJiit care with which these 
historical and biographical notices have been compiled, and to 
their value alike to the reader and to the liisloriaii. The portion 
that has been published relates only to the Chiefs of the plain 
country between the Beas and the Indus, but it constitutes, in 
reality, a minute and detailed history of the political occurrences 
that have taken place under Sikh rule. ‘ The intention of the 
work,* we are told in the preface ,' has been to give a picture of the 
^ Punjab aristocracy as it exists at the present day. No mention 
' * has, accordingly, been made of many families, Hindu and Muham- 
' medan, once powerful and wealthy, which fell before the 
^ Sikhs. No mention has been made of many old Sikh families 
‘ whose jaghires were seized by Maharaja Runjit Singh, and 
' whose descendants are now plain husbandmen. A few notices 
* of tribes and families of no present importance, have, for special 
' reasons, been given; but, as a general rule, only the his- 
'tories of those men have been written who possess, at the 
* present time, rank, wealth, or local influence.* 

It can easily be imagined how important a work, compiled 
upon such a plan, must prove to the future historian, pro¬ 
vided only that sufiicient care have been taken to ensure accuracy 
ill the details. The proofs are abundant that this lias been an 
object of which Mr. Grifiiu has never lost sight. Every bio¬ 
graphy has been sifted in the most careful manner, and with a 
discrimination which betokens the possession of a clear head 
and cool judgment. It is this, in fact, which makes the work 
so valuable. Any one could have made a compilation, hut onl) 
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a man of jud^jment and ability could have compiled the book 
we are noticinjar* We do not hesitate to state that it ranks 
next to Mr. Aiiehison^s valuable work among the additions that 
have been made, during tjie present century, to Indian history. 

On the various narratives, which make up the Work, we will 
not now dwell. We have not space enough to refer to all, 
and it would be tantalizing to select only one or two. We 
would wish, however, to say one word about the style. And 
here again we have only to praise. Everything is set l>efore the 
reader, in a manner, so clear and forcible, that it is impossible 
for the most ignorant of Oriental names to lose his way. There 
is no circumlocution, no-heavy involved sentences j the relative 
pronoun, * which/ is never allowed to thru'st himself forward 
unnecessarily, and there is, what is of equal importance, an 
entire absence of mere pretentious verbiage. 

We regard this work of the more importance, considering 
the body to whi<;li the writer belongs. He is one of that class 
who may be regarded, with reference to their official duties, 
as the rising hope of the country, and, in another point of view, 
as the mainstay of Anglo-Indian literature. It is no secret 
that to the young members of the Civil Service this Review 
is mainly indebted for its continued existence, and it is, we 
think, one of the most liopeful signs of the time to notice 
tlie contribution made to literature, whether in the shape of 
exhaustive articles on controverted subjects, or in works of 
greater pretensions, such as those published by Mr, Aitchfeon 
and Mr. Griffin, by men who will, if they live, occupy, in the 
course of a few years, the highest places in the land. We 
rejoice to observe too, that this employment of time, not strictly 
official, is fostered by the various Governments of the country. 
Mr. Aitchison brought out his valuable work under the aus¬ 
pices of the Government of India, and Mr. Lepel Griffin 
informs us that his history^f the Punjab Chiefs has been written 
by desire of the late Lieutenant-Governor of the Punjab. 
Whatever adds to the knowledge of the administrative officers 
of tlie country, must conduce likewise to their usefulness,-—to 
their fitness for high employment. It is well known that 
the greatest statesmen who ever governed England, and the 
greatest orators who ever adorned Parliament, that Bolingbroke 
and Burke, Canning and Macaulay, Brougham and Shiel, gained 
their spurs by contributions to the periodical literature of the 
day, and that, even in our own time, the youthful aspirants 
of the Tories write up the policy of the party in the Quarterly^ 
Ifhjilst their rivals disport tnemselves in the * Blue and Yellow.* 
something that a similar system is graduaHy obtaining 



SkoH 


477 


ill this counliry ; that literary ability is looked for and reward¬ 
ed ; that an eye is kept on tiie writers of g^ood articles with a 
view to their employment in the higher offices of the public 
service: and, above all, that there are men, who, earing little 
for this, are willing, in the interests of the couniry, to devote 
their leisure hours to the exarniuHtion of qu(‘stlons greatly alfeot- 
ing the welfare of the people. 

Of Mr. Orilfin^s v^ork wo will only say, in o mclusion, that 
it constitutes a necessary.addition to the the library of every 
Angh>-Indian, who ctiro to obtain a real insight into the 
history of a province so important, and so full of interest, 
as the Punjab. 

From Cadet tg Cdonel, the Record of a life of active 

'Service. By Majxir General Sir Thomas Seaton, K, C. B. In 

two volumes. London, Hurst and Blackett, Pui>lishers, 13, 

Great Marlborough Street, 1866, 

We wish every Indian officer of repute would follow the 
example of Sir 'Pliomas Seaton, and give the world some 
record of his adventures. If no two men are able to describe 
alike the events they have witnessi^d side by side in bat¬ 
tle, there must be soraetliing to be learned from a perusal 
of the impressions which have been conveyed to the minds 
of different able men in their contest in the greatest battle 
of all. Life in India, indeed, presents endless varieties. To 
some men it is comparatively uneventful ; others, on the 
contrary, undergo a constant, and aj)parently never-ending, 
succession of adventures. Such was the case with Sir Thomas 
Seaton. Coming out, without much preparation, the first of his 
family, to this country, he was present at the siege and capture of 
Bhurtpore in IH26, took a part in the Affghanistan expedition, 
and in the subsequent occupation of that country, served 
with his regiment, the late 35th L. 1., throughout the 
terrible events of 1841, fighting his way with Sale's Brigade 
to Jellalahad. The story of the occupation of that place is 
one of the best parts of the book. It shows the resoutceil 
of soldiers under all sorts of privations and difficulties. Sir 
Thomas Seaton tells us with a gaslo, wiiich neither time nor 
age have lessened, of the stiatagems used to capture the 
fiooks of sheep, which Mahomed Akbar wns in the habit of 
driving witliin tempting distance, in order to decoy the 
garrison to their destruction ; how, when spirits failed, he set 
up a still of his own, and produced a concoction which was 
pronounced admirable. To the .dogged bulldog courage of* 
Bale, and to the lofty energetic spirit of Havelock, whom 
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be regards as the insptrer of all the best measure taken 
of that gal lout defenoe, Sir Thomas does ample justice. Some 
of his descriptions are rather 8tartlingj<->that, for instance, of 
the great earthquake, especially so. Imagine such a scene as 
this: * a little after eleven oVlock, there was a smart shock 

* of an earthquake, accompanied by a rumbling noise. As the 

* motion, however, at first was slight, I did not take much 

* notice of it, but when, almost in an instant, the rumbling 

* increased and swelled to the loudest thunder, as if a thousand 

* heavy waggons were driven at speed over a rough pavement, 

* I turned quite sick, and an awful fear came over me. The 
' ground heaved and set like the sea, and the whoje plain 

* appeared rolling in waves towards us. The motion was .so 

* violent that I was nearly thrown down, and expected every 

* moment to see the whole town swallowed up. Of course, 
' the effects were awful;—the houses, the walls, and the bastions 
' were rocking and reeling in a most terrific manner, and falling 

* into complete ruin, while all along tiie south and west faces, the 

* parapets which bad cost us so much labour, and had been erect- 

* ed with BO, much toil, were crumbling away like sand. The whole 
' part was enveloped in one immense impenetrable cloud of 
' dust, out of which came cries of alarm and terror from the 
'huudteds within. When the dreadful noise and quaking 

* ceased, a dead silence succeeded, all being so deeply impressed 
' by the terror ef the scene, that they could not utter a word. 

* The men were absolutely green with fear, and I felt myself 
'* that 1 was deadly pale.’ It must, indeed, have been an appal¬ 
ling S]^ctacle, far more terrible than the attacks of the Affghans. 
A mw weeks after this, Akbar came wjth his army, and laid 
siege to the all but dismantled town. Then followed that 
famous sortie which dispersed the Affghan army, and enabled 
the garrison to await with a sort of contemptuous impatience 
the relieving force of General Pollock. 

In the coarse of Sir T. Seaton’s reminiscences we find many 
practical remarks, which are not unworthy of consideration even 
in the present day. He is especially severe against Lord Wil¬ 
liam ^ntinck’s half batta order, and against the policy which 
abolished flogging m the native army. He animadverts likp- 
wise most justly on the little authority formerly allowed to 
commanding officers. * Each successive Commander-in-Chief ’ 
be says, * curtailed the power of a commanding officer until 

* it was reduced to a mere shadow, and as for captains comjnand- 
' ing companies they were mere nonentities, and were treated 
f by the sepoys accordingly. A commanding officer could not 
^rseommend 'for promotion to the commissioned grade any^ 
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‘ havildar out of bis tum> whatever might he the man's merits ; 
' neither could he pass over, except for positive bad oonduct, 
' any havildar who was senior of his grade. He might be dirty, 

* slovenly, litigious, the greatest dolt alive, no matter, he was 

* sure to be^ pr«>inoted, provided * there was no more serions 
'charge against him, and he was senior of his riiiik ! Then, by 
' order of Sir William Gornra, any man to whom punishment 
' had^ been awarded by his commanding ofiieer might appeal 

* against it to a court-martial,—a measure which put the finish- 
, ' ing stroke to all semblance of power in regimental ofBoers.' 

These rernarks are most just, and we entirely concur with Sir 
T. Seaton in thinking that this injudicious interference paved 
the way to the great outbreak of 1857. The sepoy, beginning 
to despise his own oncers, ended by contemning the Govern¬ 
ment of which they were the fettered representatives. 

In the close of the second volume, we have the author's 
account of his ‘Own adi^ntures in the mutiny ; of his taking 
the late 60th Native Infantry when in a half mutinous state 
from Umballa to Rohtuck, at tlie imminent risk of his life j 
of the rare tact by which he defeated all the machinations against 
him; of his part in the siege of Delhi: and, finally, of his 
operations after the siege at the head of one of the columns 
into which the force was divided. All these events are told 
in a dashing and off-hand manner, without any attempt at 
graces in diction or style, and constitute light and pleasant 
reading. The whole work is, indeed, the simple record of an 
adventurous career, interspersed with practical reflections on 
matters which have come within the cognizance of the writer. 
As such we recommend it to our military readers. The author 
is an honourable man and a good soldier, and we are confident 
that those of his friends whd still remain in India will feel a 
sincere pleasure in meeting him on this new field. 

3. Memories of Merton, by John Bruce Norton. Madras, J. 

. Higginbotham, Mopnt Road, 1865. 

A late number of the Saturday Review affirms that there is this 
great advantage about modern poems that they are generallyshortt 
Mr. Norton's book is no exception to this rale. In the Memories of 
Merton, he has presented to the public a collection of two hundred 
and seventy-three sonnets on all imaginable subjects, and all of 
the same length. In his preface, Mr. Norton enters into a dis- 
(]|ai8tion on the origin of the word sonnet, to prove that fourteen 
lines is the proper limit for poems of that nature, and he f^en 
proceeds to point out the inherent difficultes of that species of 
imposition. ' The occurrence is not frequent,' he says, ' of 
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capable of Ueing justly expi,’e:saed in pfeciaely fouHeen 

* liuea, neither lees i^or more: for there must not be, on tiie 
' one hand, any of what is technically termedto eke out a 

* raea^^re and scanty idea j nor, on the other, any obscurity or 
'cmbbedness, from an effort at brevity and compression. The 
'sonnel, like a drama, should be complete in itself; and 
‘'should fio.v on naturally, or at least with that art, which, in 
‘ concealinjy its workin^jj, so successfully imitates Kature, that 
‘it is said to be the perfection of art.* If tliis canou he 
correct, it follows that the perfect sonnet is the most perfect 
form of the poetical composition, or to use the language of 
Boilean,- quoted by Mr. Norton, ‘ un sonnet sans defaut vaut 
soul un long poem.* To enter upon such a task, themlbre, implies 
either considerable conffiience on the part the author in liis 
own powers, or a poetic impulse which knows no restraint. 

Oil the general subject of sonnets, we would at the outset 
offer an opinion, which may prevent tlJe admirers of that kind 
of poetry from reading further. We do not care for them. They 
often please the fancy, but they never touch the heart. If a 
sonnet of fourteen lines is a miniature poem in itself, its prO " 
portions must necessarily be dwarfed. There never can be in 
them that vivid painting, that roll of grand and stirring thoughts 
which in longer poems excites the imaginations and touches the 
soul. They can never be more than ‘ pretty.* We are well aware 
that we lay ourselves open to retort in promulgating such here¬ 
tical notions, that the names of Shakespeare, of Petrarch, of 
Dante, of Camoens, and Milton, will be quoted to prove our 
want of perception of true poetry. It may be so. Other 
languages may iie belter adapted to the sonnet timn English. 
But on that question, if we are in a minority, we are at least 
in good company. There must be something in an opinion 
that could enlist on its behalf advocates of two such opposite 
principles as Dr. Johnson and Lord Byron. 

Judging in this sense, and regarding the epitjiet ‘ pretty* 
as the highest praise which an English^ sonnet is capable of 
attaining, we ai'e very ready to admit that Mr. Norton has pro¬ 
duced a successful book. His sonnets shew at all events a vivid 
appreciation of those finer feelings which long mixing with the 
world so often deadens and causes to decay. They display a 
mind sensible to pure and lofty ideas, and a. power of expressing 
those ideas in reffned and elegant versification. Admirers of 
sonnets will, we doubt not, find in this volume rich enjoyment. 
If we do not belong to that categoiy, we can at least affirm 
. a perusal of its (intents, that we should hail with plei&ure 
made by Mr. Norton at a bolder versification. 
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4 . Fioo hundred queethm on. the Social Cmditiou of the Nahvee 
of India (Jy ike Rev. J. Long, of CaUutia. (A paper read 
before the Rogal deiatic Saeietg.) Loudon, Trubuer and. Co., 
60, Paternoster Ilow, 1865. 

WIS have no hesitation in iissertinw that a copy of this little 
pamphlet ou^ht to l*eiu the iiands of every Kuropean in India, 
and that, in their intercoifrse with the natives, it should he 
tlie constant endeavour of all to frame answers to the several 
queries contained in it, Those queries are most sutrg’estive, 
embracing subjecte of every kind calculated t hrow light on the 
people and the country. Not even a well-informed man can 
read them without being sensible of his own deficiencies, of the 
immense amount he has to learn in this respect. There are 
thirty-nine generaj subjects of wliich the following are the 
several headings:—1. Aborigines. 2. Agricultural classes. 
3. Astrology and Witchcraft. 4. Beggars and Vagrants, 
%. Calcutta. 6. Ceremonies, Hites. 7. Classes. 8. Commerce. 
9. Conversation and Social Intercourse. 10. Criminal or dange¬ 
rous classes. 11. Debating Societies. 12. Diseases. 13. Doctors. 
14. Domestic. 15. Dramas— Jairas, 16. Dress. 17. Drinking 
hahils. 18. Education in its social bearing. * 19. Females. 
20. Festivals, 21. Fishermen and Boatmen. 22. Food. 23. Houses. 
2t. Keranis or Native Clerks. 25. Language. 26. Language and 
Social State. 27. Marriages. 28. Miscellaneous. 29. Musulmans 
80. The Native Press. 31. Pundits., 32. Proverbs. 33 Readers. 
34. Recreations—Music. 35. Sects. 36. Servants. 37. Travelling 
38. Vehicles. 39, Working classes. 

It will thus be seen that every subject embracing the social 
life of tile people has been taken up, and when we add that the 
questions on all these subjects are searching and exhaustive, 
we shall readily admit the conclusion, that the man who might 
be capable of answering all of them, would be able to write a 
complete history of the domestic life of the inhabitants of 
Hindustan. It is not to be expected however, that any one 
should be able to give an immediate answer iq all these 
queries. Nor is that, as we understand it, the main 
object of the work. It is intended, we should imagine, 
to be rather suggestive. Let a man take up for instance 
the 18th subject, viz., Education. On this, he will find twenty, 
questions, all the,answers to which are obtainable by a little 
study, and which when obtained, will give a complete illustra* 
tion of the bearing of education on the social life of the 
natives. Now, the manner in which these questions are sug¬ 
gestive, is obvious. The 7th question, for example, enquires 
g)how far mental igtiorance is productive of moral depravity. 
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The fttiswer to Ihis would show the exaot iufluenee exercised 
by edticatiou in checking moral depravity. Again^ the llth 
4j[nestionj vk., is iuietnperance greater in proportion among 
the educated or uneducated classes^—would certainly suggest, 
as a part of the answer, that whilst the effect ot‘ educa¬ 
tion upon some classes has been to cause them to abjure 
their own superstitions, it has imbued a proportion of tliem 
with an uncontrollable passion for ifidulgeuee in European 
vices, ^nd the mind would then be brought to consider 
the best. mekns to be adopted to avoid sucIp u result. But 
that is only one subject. There is none that is not pregnant 
with matter regarding which information is desirable. Mr. 
Long asks for the co-operation of the various classes of the 
community in obtaining answers to the queries propounded,— 
not only with the, as it appears to us, secondary view, of get¬ 
ting the.information, but in order mainly to render more close 
the bond between the two nations. ‘Thus he points out how 
Collectors, Magistrates, and Commissioners, ' would find the 
‘ enquiry profikble to themselves, in promoting good feeling 
‘ between them and the natives, deepening their interest in the 

* country, and occasionally relieving the tedium of a solitary 
'-‘hour;* how European settlers ‘would find tiiese questions 
‘ of use in gaining a better acquaintance with the social coadi- 

‘ tiou of the natives with whom they are thrown so much in • 
‘ contact; it would show them that natives can talk and think 

* of other subjects besides rupees, while on the other hand, the 
‘ natives would see that the SaAibft are not mere indigo, tea, and 

* coffee producing machines, but take an interest in the welfare 

* and condition of their dependents,—thus the asperities arising 
'from antagonism of race would be softened.’ Similarily, 
principals and teachers in eohools and colleges, missionaries, 
students of the vernacular, and travellers, would, Mr. Long 
shows, gain great advantage from a careful study of these ques¬ 
tions and tbeir answers. 

We entirely concur. The book should be in every one’s pos¬ 
session. It is one of the best we have seen for a long time, and 
we are certain that the amount of good it is likely to effect is 
beyond oaicuiation. Now is the time for those who really have 
tbe cause of the people at heart to aid Mr. Long in bis zealous 
etf^ons* We are sorry to notice, that in this respect, there 
seems akU in European society. There "is an absence of a 
common ground of assembly between natives and. Europeans, 
^otdd it not be possible to devise an institution affording 
opporfcnnities for the interchange of intellectual ideas than 
late lluiou Club, and at the same time as liberal iu its plan? ^ 
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5p Memariah of tervice in India, From the Corre^ndence of tie 
late Major Samuel Ckartere Maepiereon, C, 8. Foliticai Apent 
at Qowalior during the mutingj and formerlg emphged in the 
euppreesion of human sacrijies in Orissa. £<ltted his 

brother, William Macpherson. With portrait and illustraUoiis. 
London ; John Murray, Albewaile Street, 1865. 

Mil. Macpherson has written a very readable book. The 
greater portion is devoted to the successlul suppression of human 
sacrihces in Orissa, by his brother, between the years 1842 and 
1847, In this respect, the mild and pacific measures adopted by 
Major Macpherson have been completely successful, and the sub* 
ject wo^ld probably have not been treated at so great a length, but 
for the fact, that at the very moment when his plans were pro¬ 
ducing their natural fruit. Major Macpherson was removed from 
his appointment on the one-sided representation of a Briiradier 
John Campbell, of the Madras army, by the President of the 
Council, Sir Herbert Maddock, and, placed, as it were, on his 
trial. The enquiry that followed, conducted by Mr., now Sir 
J. P. Grant, terminated in the full and complete acquittal of 
Major Macpherson. On its conclusion, Lord Dalhouaie sent for 
him ; * and alter saying he was sensible that nothing could ever 

* compensate for the treatment which he had undergone, assured^ 
^ him, on behalf of every member of tho Government, that toV- 
' mark their uudiminished confidence in him, he should be 

* appointed to a suitable office in the political depai’tinent, ad 
' soon as his health, (then entirely broken, and requiring bis 
' immediate return to Europe) would enable him to accept it.** 
Mr. Macpherson adds :—^ It would have been unnecessary to 

* dwell upon these events, but for the conduct of General 

* Campbell, who thought fit, in the year succeeding M^jor 

* Maepherson's death, to re-produce these accusations, and to 

* assert their truth, without even alluding to the enquiry or its 
' results j as these charges in no way concerned General 
' Campbell or his services, their gratuitous revival by him so 

* many years after the Government had pronounced an honour* 

'able acquittal, and so immediately after Major Macpherson 
' had been removed by death, bespeaks a leeling which, is rare, 
'indeed, among British officers.* ^ 

But to the living generation, the most interesting.part of 
book is that, in which the story is told of the manner in 
Major Macpherson, from the fort in Agra, directed the md^ 
meats of Scindia during the mutiny. We have not spa^,to 
give it entire, and any abridgement would spoil it.| It forms 
an episode which must be Qonsulted by the historian of the 
outbreak. To Linkur Rao, the illustrious Bewan of the 
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Malmraju, Major Macplterson is always just. Ke ootii^ititly 
spealts uf him us * a inun uf‘ rare genius and noble mind/ and 
admits that Mo him everythin*; was due.* Nor does he paint 
in too dark colours the wuj ward and too facile character of the 
Maharaja. Subsv'queut events have fully proved that he was 
jinlffod with jjro.it accuracy and disceiument, in 1S69-60, by both ‘ 
the Dewan and tlie Af^ent. 

We reifret that v\e are unable to j;ive loiif^er extiact*? from 
this interestini; narrative. Fiuthei oppoiiumties will doubtless, 
however, he afforded of reviewlnsf the woik at greater length 
in connection with otheis of a similar elmr.ioter. 


6. Narrative of an expedition to thi Zmubei^i and fte fndatanee, and 
of the discover^ of the LnXes Shirva and from 1858 Ui 

1864). liy David and Charles Lnuntistone^ with Map and Illus¬ 
trations. Lond )n, Jolui Murray, Albem.u'le Street, lh63. 

The lecent adventures of Captains Spoke and Grant have 
drawn the attention of Indian officers in a special degree to 
stories of African adventure. No apology, therefore, is needed 
for drawing their attention to this most entertaining volume. 

Livingstone, indeed, enjoys an advantage which was denied 
^o the two Indian travellers, ior, with powets of observation at 
least equal to theirs, he is a pleiwant and gracelul writer. One 
never wearies over pages in winch the desciiptive ii^ blended 
so naturally with the information that enlightens, and with the 
knowledge which instructs. A highei purpose than mere love 
of adventure and discovery seems too to have animated all Dr. 
Livingstone*fa efforts. ‘it has been my object in this work/ 
he tells us in tlie preface, Mo give as clear an account as £ was 
'able of the tracts of country previously uncxfilored, with their 
' river systems, natuial productions and cajaibilities, and to 
' bring before my coautrymen, and all others interested in the 
' cause of humanity, the misery entailed by the slave-trade in 
' its inland phasi's ; a subject, on which 1 and my companions 
'are the first who have had any opportunities of fotming a 
' judgmeut.* In this miserable traffic, the Portuguese arc the 
greatest offenders, and witli ‘*ueh barbarity is it managed, that 
not; more tlian one in every five of the captured slaves reaches 
Hestination alive. To the noble efforts of England, encour- 
and supported by the ministries of all parties, to put 
a stop to this traffic. Dr. Livingstone does full justice. Hithcito, 
however, the claims of Portugal to paramount sovereignty over 
a great portion of the seaboard of Africa, though absurd in 
tlieitnselves, have been admitted by our Government, and this 
admission has militated mueh against the sneoess of our efforts. 
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The kiumph of the North in the civil wiar in Aaier.ic% and the 
removal of the shackles from the slave in the Souths have 
however, already borne good fruit; the young King oiPPortnal, 
having introduced a law for the abolition of slaveiy ih hie 
dominions, and the Spanish Cort^ having likewise decreed Its 
extinction in the island of Cuba. 

Incorporated with Dr. Livingstone’s account of the expedition, 
is the journal of Mr. Charles Livingstone, full of fresh and keen 
observation. Dr. Livingstone was rightly of opinion, that the 
strange scenes they encountered would be more vividly described 
by one who met them for the first time, than by an old traveller 
such as himself. * It is,’ he says,' by the little acts and words of 
every day life, that character is .truly and best known.* His 
conversation with the natives, recorded at the moment by Mr. 
C. Livingstone, are thus full of their original freshness, and 
enable the ordinary reader to form an opinion of them, almost 
as trustworthy as that of the travellers themselves. The results 
obtained in this expedition are more solid than shining. The 
capabilities of the Zambezi as a means of transit to the fertile 
highlands of the interior, were placed beyond a doubt. The 
fertility of the soil was proved by its production of indigo 
cotton,—^the latter of a very superior quality, and capimle 
being advantageously cultivated to any extent. Tobacco and thel 
castor oibplant were often found self-growing, and sugarcauef 
though not a self-planter,' blossoms, and when cultivated in 
* loams, grows without manure, as large as that which can only b^ 
' reared by the help of guano in the Mauritius and Bourbon.%' 
The fertility of the highlands appears to be wonderful. 
Here, we learn, 'the natural grasses are less luxuriant, but 
the average crop is as heavy as could be obtained from rich 
meadow-land in England. This self-grown pasturage, which 
extends over hundreds of 'miles of grassy valley and open 
woodland, is, the best in Africa. This was shewn by the cattle, 
which were left almost in a wild state, becoming so fat aM 
lazy, that balls allowed the hoys to play with them and to jump 
on their backs. We have seen cows feeding on gfass alone ^ 
become as heavy as prize beasts,* ^ . .i|| 

Yet the bright hopefulness caused by this and other 
of the fertility of the soil of Africa, and by the temperate na§gf 
of the climate in the highlands, appears to have been olotl|p^ 
by the sight of the miseries caused by the iniquitous slave-tf^/ 
'We have,* writes Dr. Livingstone, 'the system nearest of 
'justice, indeed the only one that approaches it>; « 

' criminal is sold for his crimes. Then, on the nl^ ' ^1 ^ vritch* 

' craft, the child taken from the poorer elaam op parents as a 
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frO pay a (leibt, or sold to a travelling native slave-dealer, 
ojbildren kidnapped by a single robber, or by a gang 
their own village to neighbouring hamlets, to 
thn children who are out drawing water, or gathering 
: *Wood* We have seen places where every house was a stockade, 
and yet, the people were not safe/ Then, after a few other 
,.iaod^ employed, he cornea to the final, and to the Europeans, the 
most degrading of all. ^^rading parties are sent out 1‘roni 

* Portuguese and Arab coast towns, with large quantities of 
/ muskets, ammunition, cloth and beads. The two last articles arc 

' used for paying their way during the earlier part of the joiirn<iy 

* f^m tlie coast, and for the purchase of ivory. From a great 

* number of the cases we hstve examined, these slaving ))arties seem 
^toipreserve the mercantile oharactor for a largo portion of the 
^trip.. They usually settle down with some chieftain, ami tul- 

* VAte the soil: but we know of no instance in wliich they have 
^nnt, at one part of their journey, joined one tribo in attacking 

‘ another, for the sake of the captives they would take. Tiiis is 
*■90 frequent an occurrence, that the system causes a frightful 
^ loss of life/ 

i- We would quote, had we time. Dr. Livingstonc/s admirable 
iemarks, in which, we need not say, we concur, expressive 
his disbelief in the incapacity of the African, iji either mind 
hr,heart., Those generous words commend tliernselves to the 
.lebh^demtion of all men, more especially of those who pride 
jj|l^ei:^lve8 on the superiority of race.in this country. If good 
'^rks are the test of faith, then, as surely, are good deeds the 
test of the real superiority of man. This is a fact which 
nqhiph who is unprejudiced can deny, and the appreciation of which 
hi'-becoming.daily more widely spread in the world. T'here 
cidq^d. be nh more fitting conclusion to this record of African 
jil^raye]^ than this noble endeavour to strike a blow for the 
'em^cipation of the long oppressed race which cultivates 
Affica^s soil. 









